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(Testimony of F. L. Tobey.) 
per Columbia River, that they were issuing bonds, 
which were backed by first mortgages and sales con- 
tracts and after talking with him a short time, he 
claimed he didn’t know all the conditions in this pro- 
ject and he proposed that we go to another man’s 
office, and he took us to Mr. Hodges, for further in- 
formation. Mr. Hodges office was in the Chamber 
of Commerce Building. Mr. Hodges, told us about 
the same as Mr. Humphrey, only he went into it a 
little more fully. I don’t know that I can recall alt 
the conversation there. He represented to us that 
they owned about four thousand acres at Wahluke, 
and they had contract for something like ten thou- 
sand acres more. He said mortgages behind the bonds 
were first mortgages on real estate. 125 per cent of 
the face value of the bonds. They had contracts to 
the same amount, 125 per cent of the same amount 
of the face value of the bonds. They got these con- 
tracts from the sale of property on the Wahluke ir- 
rigation project. I think we probably were in his 
office for a couple of hours. He showed us a map 
of the project, and I think he had some photographs 
there. I know he did later. I am not sure whether 
he had them that day or not, but I believe he did, 
showing work done and was being done on the ditch- 
es, photographs of a pumping plant, exterior and 
interior. We had several conversations with him in 
regard to the bonds. 

We went there to see him frequently. We had a 
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conversation with Mr. DeLarm, about it, after talk- 
ing with Mr. Hodges. I don’t know but what we 
went there perhaps two or three times, and he pro- 
posed sending for Mr. DeLarm, who, he said, was 
president. It would be impossible for me to give the 
dates when these various things occurred. I would 
say our first visit to Hodges’ office, to be the last of 
January, or early in February 1911. Mr. Hodges 
sent up to Seattle, for Mr. DeLarm to come down, 
and we spent some time with him going over the prop- 
osition. He gave us just about the same story that 
the others had. He represented they had this Wah- 
luke project, they owned some four thousand acres 
of land in their own name, and had contracts on 
something like ten thousand acres more, they had a 
pumping plant practically installed, and were work- 
ing on the ditches at that time, had some seven or 
eight miles, I think, completed, he claimed. The 
lands they had contracts on, I understood, belonged 
to the Northern Pacific Railway. 

We had just this one conversation with Mr. De- 
Larm, before the deal was consummated. He said 
these bonds are guaranteed by 125 per cent of the 
face value in first mortgages on real estate and the 
same amount of sales contracts. He stated the mort- 
gages were with the trust officer George C. Hodges. 
T think we talked over the terms of the trade, and he 
made arrangements to go up to eastern Oregon; to go 
up to look at our farm property. We agreed upon a 
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trade providing they were satisfied and their bonds 
stood investigation. He said he was not posted on farm 
property, but he had a friend in Seattle, who was 
familiar, and he would like to bring him along and 
take his judgment. The next time I saw him was at 
the farm with E. C. Kilbourne. I didn’t go over the 
place with them at all myself but I saw them at the 
buildings; they came to the buildings shortly before 
noon, were looking around the place, took in all the 
buildings, the barns and our pumping plant, exam- 
ined the stock. We were all together, Mr. DeLarm, 
Mr. Kilbourne and myself, and my brother. There 
was some talk among the four of us about the stock. 
Mr. Kilbourne, made a remark that we had a very 
nice bunch of stock, and I think in the course of the 
conversation, he asked in the event of a trade if the 
purchasing party would be allowed to select the stoel: 
to a certain number that had been agreed upon. We 
told him that we would reserve that privilege our- 
selves. 

I would say they were at the house probably two 
hours. Most of the stock were loose in the yard at 
the time, they just went around thru and looked 
at them; went into the barns and looked over what 
we had worked in there, they went to the bunk hous- 
es, the men’s bunk houses and looked thru there; 
examined the wagons, the blacksmith shop, and went 
on to a separate building about a quarter or three- 
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eighths of a mile from the other buildings, were we 
kept the combined harvester, and looked at that. 

I went from there to Olex, and came back to Port- 
land the next morning. I saw Mr. DeLarm in Port- 
land. 

We drew up a contract for the place, an agree- 
ment. The consideration was $120,000. in bonds. 
After that my brother made a trip to Seattle, to in- 
vestigate the bonds. We looked them up, their rec- 
ord as far as we knew how. I don’t know what he 
did in Seattle, except as he told me. I wasn’t with 
him. 

That contract wasn’t carried out. We entered into 
another agreement with them later. Mr. DeLarm 
was in Portland at the time the second contract was 
entered into. We relied upon in entering into the 
contract—our own investigations, and principally to 
what the company had told us, our acquaintance with 
them; we took them to (be) honest reliable men and 
depended largely on their recommendations. I made 
no investigations personally, the investigations were 
made by my brother principally. We believed the 
representations made by Mr. DeLarm and Mr. 
Hodges. When the deeds were made out there was 
present Mr. DeLarm, Mr. Hodges, Mr. Brazell, and 
I think E. C. Kilbourne was there. They were made 
to E. C. Kilbourne, at the request of Mr. DeLarm. 
I don’t think there was anything said about that un- 
til after we had agreed on the trade, and it came to 


W. E. DeLarm, et. al. 341 


(Testimony of F. L. Tobey.) 

the question of making out the papers. I cann’t 
say positively when that request to make out the 
deeds to E. C. Kilbourne, was made; I couldn’t rec- 
ollect. I knew of it when the deeds were made. [ 
think he was in town at that time. I saw him the 
next day after the deeds were made; I think it was 
the next day; I won’t be positive. The deeds after 
they were made were placed in escrow at the Hart- 
man-Thompson Bank. It was for one of two rea- 
sons, I am not positive of which; it was either be- 
cause there were some defects in the abstract, which 
Mr. Kilbourne wanted corrected, or it was pending 
a loan Mr. DeLarm, was to make us for $3,000., 
which he wasn’t prepared to turn over to us at that 
time. I cann’t tell the exact date the deeds were de- 
livered to Mr. Kilbourne, it was something like ten 
days later, I think that they were out of es- 
crow. I couldn’t state as to whom they were deliv- 
ered to. I don’t know whether C. A. Kilbourne was 
in town at the time of the delivery of the deeds. There 
were approximately 4350 acres in the place, just a 
fraction of an acre less. We had been farming that 
place eight years. 

I know the value of real estate in that neighbor- 
hood generally, I think. The value of land of that 
character in that neighborhood, in March 1911, was 
worth $20. to $25. an acre. We valued ours at $25 
with the equipment on the place. The extra $1000. 
in the consideration of $141,000., was part payment 
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for the grain we had on hand, and the wood, grocer- 
ies in the house and fuel oil and such things as that. 
Mr. DeLarm, represented, I think, there was some- 
thing like $300,000. bonds outstanding at that time. 
We didn’t employ an attorney to investigate these 
bonds, and never went up to Wahluke to see the plant, 
and never saw any of the securities. Mr. Hodges, 
said they were in a safe, I believe it was at the Sew- 
ard Hotel, where he was stopping. I believed the 
representations made to us by Mr. DeLarm, and re- 
lied upon them. The state of cultivation of the place 
was very good at that time. In 1909, I believe was a 
fairly good crop. 1910 was very light. In 1909, J 
don’t remember positively, I think our grain went 
some 12 or 14 bushels to the acre. In the fall of 1908, 
I think it was, I counted the sacks. The first season 
we had it. It ran, if my memory serves me right, 
there was something over 11,000. sacks. We gener- 
ally figure about 214 bushels to the sack. They har- 
vested something like 1700 acres, that year. The 
method of cultivation has a great deal to do with it. 
To produce the best crops there, the work wants to 
be done at the proper season, done well, and the land 
thoroughly cultivated to conserve the moisture. That 
is true of any farming community, to a certain ex- 
tent, more so there, than elsewhere I think. They 
were just beginning to adapt that method at that 
time. I was on the place during the time Mr. Chan- 
dler, had it, in fact I drove a team for him a few 
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days to help him out when he was short handed. The 
year 1908, the year I counted the sacks. He turned 
the ranch over to Mr. Wade, because he was pretty 
heavily in debt to Mr. Wade, and glad to get out of 
it. Mr. Wade, gave up the place, he said he had 
more business than he could handle. He was a mer- 
chant at Olex, and also had several farms on his 
hand; said he had to let some of them go, didn’t have 
time to devote to all of them. Mr. Wade told us he 
didn’t make expenses one year, but I think he did 
the other. 1909 We didn’t sell anything out of the 
place, that was a very short year; poorest crop we 
ever raised. 1910 It paid us something. I don’t 
know now how much. I ean tell approximately, [ 
would say we got some five or six thousand dollars 
off the place that year. We got half of the product. 

Cross Examination. 

(By Mr. C. E. S. WOOD.) 

1908, the sacks were piled in the field, and I went 
to them and counted them. The next year we didn’t 
get enough crop so that we sold anything out of it, 
we used it all for feed and seed purposes. We were 
getting half the crop in the year 1910. As near as I 
can remember we got some five or six thousand dol- 
lars, but I am not positive, that was our half. 

Q. What induced you to rely upon the represen- 
tations of Hodges and DeLarm, and at the same time 
send your brother over to Seattle, to make an in- 
vestigation? In one breath, you say that you relied 
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upon the investigations you made, and you evident- 
ly did make an investigation; in another breath, you 
say you relied upon the representations of these mete 
there. 

A. We relied on both our investigations and their 
word. 

@. You endeavored to make a thorough investi- 
gation, did you? 

A. We did, to the best of our ability, we thought. 

Q. You have been pretty careful business men all 
your lives in business ? 

A. As far as we knew how, I guess. 

Q. What did DeLarm say when he said that he 
wanted the deed made out to E. C Kilbourne? Give 
as near as you can the words he used and the reason 
he gave. 

A. Why he said he wanted to make the deed to 
Mr. E. C. Kilbourne he owed him some on some of 
the work installing the pumping plant for him on his 
irrigation project and he wanted to turn the place 
over in settlement. 

Q. He was taking this method of making settle- 
ment. 

A. Yes, sir. 

Mr. Brazell, I believe drew the deeds, I didn’t see 
them drawn. They were already prepared when we 
went to Mr. Hodges office. I was never in Mr. Bra- 
zell’s office. The contract made in February, was 
made the day it bears date. I have no way of fixing 


W. FE. DeLarm, et. al. 345 


(Testimony of F'. L. Tobey.) 
the date, that they cam up to the ranch for inves- 
tigation. I think my brother went to Seattle, within 
two or three days following that. There is no way 
that I can recall the very day of the month or the 
day of the week. I signed this first contract in Mr. 
Hodges’ office. There were present Mr. Hodges, Mr. 
DeLarm, my brother and myself. I cannot recall 
who else was there. I couldn’t tell whether it was 
morning or afternoon, my memory is that it was the 
next day after they came to look at the ranch. T 
think they came back to Portland, from the ranch 
in the afternoon, took the afternoon train out of 
Arlington, and I followed them the next morning. 
I cann’t say whether we executed the contract the 
same day that I got in from Arlington, though [ 
think I did. Iam now referring to the first contract. 
The time we first talked with Mr. Sherlock, I think 
was in the latter part of January. I would think it 
was perhaps some week or ten days later when he in- 
troduced us to Mr. Humphrey, which would be early 
in February, and we saw Mr. Hodges, almost imme- 
diately. I don’t know whether Mr. Hodges, told us 
he was trust officer that day or not, I couldn’t sav 
how long it was until the next time we saw him, but 
we saw him several times. I think the period was 
less than a week. The company he named that he 
was acting as trust officer for was Oregon & Wash- 
ington Trust Company, that he styled it. 
Adjourned for the day. 
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Friday, May 16, 1913, 10 a. m. 

Certified copy of deed from Mary A. Domay, to 
the Washington, Orchard Irrigation and Fruit Com- 
pany, introduced marked ‘‘ Plaintiffs’ Exhibit 134.” 

F. L. TOBEY, resumed the stand. 

Cross Examination Continued. 

I base my estimate of the value of farming land 
in that region, on what the land will earn, and the 
price land is being sold at. I never kept any record 
of it, so I could not answer that intelligently, what 
it would earn on an average, say at seven per cent. 
I don’t know that I can recall any sales that were 
made early in 1911. 

Q. Do you know that soon after they took posses- 
sion that the Kilbournes bought adjoining land for 
$10. 

A. I didn’t know anything about it. 

Q. It is a fact, though, that a good many of the 
smaller farmers sold out and moved away from that 
district, isn’t? 

A. There have been more or less for years past. 

Q. Isn’t this a fact, that land has to be farmed al- 
ternate years, that is, you have got to accumulate the 
moisture over a year? 

A. That is the most successful way. 

Q. And its got to be farmed the dry farming sys- 
tem of perpetual cultivation, and keeping a mulch 
of powdered soil on top to retain the moisture ? 

A. To make it pay the best interest. 
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Q. And to do that effectively, requires considera- 
ble apparatus either in the way of stock or machin- 
ery, and the overhead charges are such that you have 
got to have a large quantity of land to let the hal? 
lie idle in the alternate years, and to warrant the ex- 
penditure of money in stock, and machinery, and it 
is necessary in order to make a good business of it, 
you have to have very large ranches, isn’t that so? 

A. Not necessarily. A man can handle the same 
quantity of land profitably there. 

Lots of them living there on half a section, making 


a living. 
Q. How do you know they are making a living? 
A. They live. 


Q. How do you know they are not in debt? 

N. Nobody starved to death there yet that I know 
of. I don’t know anybody’s private affairs of course. 
Redirect Examination. 

(Mr. WILLIAMS.) 

My brother Fred’s farm contains 2800 acres I be- 
lieve. When I went there I didn’t have a dollar to 
my name. First property I gave a note to my bro- 
ther Fred. We have made our property right there 
in the country, farming principally. When we trad- 
ed off the place, myself and brother owed something 
like $6,00. We had acquired all that property up 
there. I know how much my brother Ed had when 
he went there. I know pretty well Ed had about 
$1200, I think when he started farming. Everything 
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he has beyond that he has made since we started 
farming off his place. Fred was the same way. 

@. During the course of the years those farms are 
profitable ? 

A. They have been. 

I didn’t make any investigations of these bonds 
personally, my brother did a little. We relied prin- 
cipally upon the recommendation given us thru De- 
Larm and Hodges. We were in charge of the place 
ourselves. Mr. Wade had given it up at that time. 
We had in charge a man by the name of Jones. 1 
don’t know whether Mr. Kilbourne, talked with Mr. 
Jones, or not. Mr. DeLarm took an interest in the 
investigation of the place in a casual way, not par- 
ticularly so, Mr. Kilbourne seemed to be the most 
directly interested. J think the bonds were in the 
office here in Portland, when we were there to make 
out the deed. My brother attended to the counting 
of the bonds I didn’t personally. I was there at the 
time he counted them I think Mr. Kilbourne was 
there at the time, I am not positive a to that. When 
we traded the farm off, I personally had an equity 
in a home here in Portland, but not enough to cover 
this indebtedness. Trading off this farm left us 
worse than broke. Property here I deeded to some 
of my creditors in payment of some of my debts. 

Recross Examination. 
(Mr. C. I. 8S. WOOD.) 
My brother Fred’s land was down on Shuttler’s 
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flat. It is as good as any I guess. My brother Fred 
has never sold it. The Shuttler’s flat land perhaps 
would bring a little more. 

Q. Isn’t there better crop, deeper soil, down on 
that flat, and more moisture ? 

No, sir. 

Just as deep soil on the hill land above? 

Yes, sir, as far as I know. 

Just as much moisture ? 

No difference in the moisture. 

You said yesterday that your brother went 
over to Seattle and made full investigation, or made 
investigation, in accordance with the agreement that 
he was to have a chance to do that, and you relied on 
this investigation. Now, this morning you come in 
and say, well you relied a little on that but you de- 
pended principally on the statements of DeLarm 
and others. Have you been talking with your attor- 
neys over night on that particular point? 

A. I don’t think I have. 

Q. Well, you ought to know. 

A. I didn’t make any different statement than I 
made yesterday as far as I remember. 

Q. Yes, you have. 

A. Didn’t I say yesterday that I relied on what 
DeLarm and the others told us, with our investiga- 
tion along with our investigations? 

Q. Well, the record will speak for itself. The 
question I am now asking is whether you have dis- 
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cussed that point with your attorneys since you were 
on the stand yesterday. 

A. I spoke of it to my brother. 

Q. But not to your attorneys? 

A. No, not particularly that. 

Q. You have discussed the case and your testi- 
mony, have you? 

A. It has been spoken of. 

Q. Since you were on the stand yesterday, I mean? 

A. Yes, sir. 

Q. When I say spoke of it to your attorneys, I 
don’t mean whether you opened the subject; I mean 
whether you discussed it at all. Did they speak to 
you about it? I don’t care who began it. 

A. There was more or less discussion of what was 
the evidence yesterday in various ways. 

Q. Was this particular point discussed, about 
what you relied upon? 

A. I don’t know as it was. 

Q. Don’t know as it was? 

A. May have been; might have been. 

I didn’t personally count the bonds at the time 
the bonds were exchanged for the deeds. I sat by 
while my brother was counting them—watched. Most 
assuredly I took some interest in the transaction. 

Redirect Examination. 

1910, we had a trade for the place practically com- 

pleted. The valuation was $120,000., cash valuation. 
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It didn’t go thru because the other man wasn’t able 
to deliver his property. 

Recross Examination. 

That was a trade, yes, sir. Cash valuation, not any 
fictitious valuation. 

It was admitted at this time that the bonds filed 
in Court are the bonds that were traded for the To- 
bey ranch. Later the Tobeys exchanged $60,000 of 
bonds for others of smaller denominations. The 
coupons cut off the bonds and delivered to Mr. Wood- 
cock, were not to be found. The number of $5,000. 
original bonds were Serial Numbers 3413 to 3425, 
and 3490 to 3494, February bonds Numbered 866 t+ 
895 par value $100 each, issue as the date of Feb- 
ruary 1, 1911. These February bonds were the first 
issue of 7 per cent bonds and were part of the origi- 
nal consideration given to the Tobeys. 


[Testimony of A. J. Biehl, for the Plaintiffs.] 


A. J. BIEHL, being witness called on behalf of 
plaintiffs, first duly sworn, testified as follows: 

(Questions by Mr. WOODCOCK.) 

I was connected with the Columbia River Orchard 
Company, and other corporations, that were run by 
Mr. DeLarm Humphreys and otheres. I was see- 
retary. 

The transaction for the Tobey Brothers ranch was 
carried on entirely by Mr. DeLarm, I don’t know 
very much about it, though I heard a great deal about 
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it. I am acquainted with Mr. Kilbourne, HE. C. Kil- 
bourne, known as Dr. Kilbourne. The transaction 
was closed up sometime during the spring, I don’t 
recall the dates. JI had no conversation with Dr. 
Kilbourne, E. C. Kilbourne, about it, only in a gen- 
eral way. I went into Dr. Kilbourne’s office severa! 
times. I was in there all the time, looking up mat- 
ters, we were in debt to them. Dr. Kilbourne’s office 
was in the Epler Block, in Seattle. They never dis- 
cussed the matter in detail with me, because I wasn’t 
the one who was transacting the business with them. 
Mr. DeLarm attended to their affairs entirely. I 
remember going in a number of times to adjust real! 
estate deals of other kinds we had up as collateral 
to secure them on their debt. It was talked about, 
there was some little discussion about it. They 
thought it was a good thing (referring to Tobey deal). 
A short time before he came down, (referring to De- 
Larm), I went to look up some collateral down there, 
DeLarm wanted me to go down and attend to it, a list, 
and I mentioned the ranch, said we had a deal on ii, 
or DeLarm had, and it would be a very good thing, 
and he said yes, he thought it would, it would clean 
up the debts and would make the bonds valuable we 
traded for the ranch. JI mentioned to Dr. Iulbourne, 
that it would be a good thing to get the ranch if we 
could and Dr. Kilbourne, thought it would and I i 
think I made the statement that it would make the 
very bonds valuable for which the ranch was traded. 
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He wasn’t particularly interested in our transac- 
tions except that he was willing to take the ranch. 
The work up at Wahluke was shut down until we 
could make an adjustment with them, pay them 
‘something on account. We were carrying out the 
work on the canal at that time and we were hard up, 
that took all the money we could raise for the canals. 
They were our creditors, they wouldn’t continue un- 
til the got some money. 

Cross Examination. 

The conversation, was well Mr. DeLarm, was talk- 
ing to Mr. Hodges, in Portlan, I believe about the 
trade. 

Q. Now, you say that Mr. Kilbourne expressed a 
willingness to take the ranch in payment of their 
debt? 

A. Yes, sir. 

@. Or some such settlement? 

A. Very glad to get it. 

Q. That must have been after Mr. Kilbourne had. 
seen the ranch and knew what it was, wasn’t it? 

A. No, I think that was a little time beforem while 
we were just talking about getting it. 

Q@. He then expressed himself willing to take it 
before he knew what it was? 

A. No, not exactly that way; that is a little too di- 
rect. Of course he wanted to see it first; there is no 
question about that; he wasn’t going to take it until 
he had seen it. 
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Q. You couldn’t fix the date in any way? 

A. No, I couldn’t; I couldn’t fix that time. It 
was, Oh, I presume a month or two weeks ahead of 
the time when they looked at it, but you see I wasn’t 
carrying on the transaction and I really didn’t know. 
T can’t fix the date in my mind at all. 

Q. What was the number of bonds outstanding at 
that time? 

A. I wouldn’t know without looking at the rec- 
ords; there were no serial numbers taken. 

T didn’t keep the record of the bonds, they were 
kept in the other end of the office entirely. ‘The sten- 
ographer kept them and Mr. DeLarm O. K. them. 
We didn’t sell bonds, we just traded. There were 
$59,000 of bonds put out while the trust was in the 
hands of the Washington Trust & Savings Company. 
{remember I was told so. J didn’t check them over. 
The first 7 per cent bonds were called the February 
7 per cent bonds, and were not issued until Febru- 
ary 1911. The only other outstanding bonds, before 
_they were put out were these $59,000. I don’t know 
how many of the February bonds were out in March 
1911, without looking right thru the records and 
things of that sort. 

Q. Well, would you know this: That issue being 
put out February 25, 1911, and this transaction with 
the Tobevs occurring early in March, 1911, were the 
bonds that were paid with, the first of that issue 
that was issued ? 
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A. Must have been very close to it because we 
could hardly have traded many bonds in that month, 
within thirty days after they were issued. 

Q. And you didn’t sell any for cash? 

A. I don’t recall a single bond, never heard of a 
bond being sold for cash except the brokers sold for 
eash to each other, after they got them. This Tobey 
business was the largest trade we made. 

Y. You say you had some sort of a vague conver- 
sation with Dr. Kilbourne to take over, or about tak- 
ing over the Tobey ranch. 

A. Yes, I think was something said. 

MR. ERSKINE WOOD: And weare trying to fix 
about when that was. Did I understand you to say 
you thought that was before he had seen the ranch ? 

A. Yes, I think it was; perhaps a couple of weeks 
before. I don’t know whether the bonds that we 
traded were the first of the issue. I was not the trad- 
er, but they must have been very close to the first. 
The conversation with Dr. Kilbourne, I think was 
before he had seen the ranch, perhaps a couple of 
weeks before. 

Q. Now, wasn’t there some discussion as to wheth- 
er the Kilbournes would take the ranch in settlement 
of the work they had done, or in settlement for that 
work, and in consideration for their promise to go 
ahead and complete the job? In other words wasn’t 
there considerable discussion as to how much they 
would allow on the ranch? 
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A. Yes, no doubt about that; I heard of that a 
great deal. 

Q. Wasn’t that after Dr. Kilbourne had seen the 
ranch ? 

A. Yes, sir I am inclined to think that was after, 
that discussion was after. 

Q. Wasn’t that the only time you went? 

A. I went down to see Dr. Kilbourne, at any time. 
J went down to see him about a transaction when De- 
Larm didn’t have time. He had all the transactions 
with the company. DeLarm done a great deal at 
that time because we owed them money. We dis- 
cussed it just in an informal way before that time. 
They heard that there was an offer on for a ranch 
down in Oregon, and I don’t know that they speci- 
fied, only as to size, a very large ranch 4500 acres or 
something of that sort. 

Q. How did they hear that this trade was on? 

A. Why, DeLarm told them, he told all his deals 
for two weeks in advance of making them, sometimes 
he made them, sometimes he didn’t. 

Q. Now I persist in this because the Kilbournes 
are very positive that the only time you ever came to 
their office and discussed this Tobey business at all 
was after the deal was practically closed, and it was 
simply a question of how much they would allow for 
the ranch; whether they would take it in full settle- 
ment and agree to go ahead and complete the job, or 
just how much they would allow; they are quite posi- 
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tive in that, and I want to know whether you still 
persist. 

A. I want to be positive too, you know. I don't 
want to make any mistake about it. While I am sat- 
isfied that—I am satisfied that I had a conversation 
with the doctor before he looked at the ranch. Now, 
what stage the deal was in at that time, I don’t know. 

Q. But you didn’t know anything about the deal 
then ? 

A. No, I didn’t know what stage the deal was in 
at that time. 

Q. So there was nothing said about his taking it 
over ? 

A. Yes, yes, it was a very good thing. 

Q. At that time? 

A. No, he didn’t talk to me about those things; 
he didn’t go into as to whether he was going in or 
not; that was DeLarm; he was the head of the firm. 

MR. C. E. 8. WOOD: I would like to ask one 
question: This talk with De. Kilbourne, these talks 
of yours, were they in the nature of negotiations with 
them, and you acting for the company ? 

A. No. 

MR. WOOD: Just chats? 

A. That is all. 

MR. WOOD: Just casual chats? 

A. Os, yes, not negotiations. 
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Redirect Examination. 

(Mr. WOODCOCK.) 

@. I would like to ask you Mr. Biehl, whether you 
ever offered the Kilbournes bonds for their prop- 
erty ? 

A. Oh, yes, they couldn’t consider bonds. They 
needed cash for their business. They were not bank- 
able at that time. 

Q. What is the fact, in your negotiations with the 
Kolbournes whether the value of the bonds was dis- 
cussed, and whether they were willing to take the 
bonds or wanted something else? 

A. No, outside of the fact that they couldn’t use 
them at their bank, I don’t think there was anything 
definite ever said. 

Q. Now, in dealing with the Kilbournes, what is 
the fact, as to your company having to turn property 
and everything you could get hold of over to them 
to secure them in their pay? Other property outside 
of the Tobey ranch? 

A. Well, we didn’t turn everything we could get 
to them, they demanded security because they were 
pressed for money too like we were. 

Q. Most of the business was done thru Dr. Kil- 
bourne, wasn’t it? 

A. Yes, as I recall it, I think so; Dr. Kilbourne. 
was the one that attended to the business. 

Q. Now, what is the fact as to his taking quite 
an interest in his business, in your negotiations, and 


W.E. DeLarm, et. al. 359 


(Testimony of A. J. Biehl.) 
one way and another, in the way of getting land, 
etc.? 

MR. WOOD: Pretty leading I must say, but go 
on. 

Q. Well, I don’t know how to ask it in any other 
way. 

A. I don’t quite understand; what interest he had 
in our business? 

Q. I say what is the fact about Dr. Kilbourne be- 
ing—negotiating with your company, as far as you 
know, in reference to securing funds, ete., to carry 
on the business ? 

A. For us for our concern? 

Q. Yes. 

MR. ERSKINE WOOD: You mean negotiating 
on behalf of his concern, as his concern’s agent? 

MR. WOODCOCK: Yes, sir, that is just what T. 
am asking, yes, sir. 

A. Qh, I don’t—I hardly know how to answer that 
question. I don’t think I quite understand. 

Q. I will ask it in another way. 

A. Yes. 

Q. Did you secure other property besides the To- 
bey ranch ? 

A. Oh yes; yes we had traded for other proper- 
ties. 

Q. And what part did he take in it one way and 
another ? 

A. I don’t recall any more that he took outside 
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that he was directly interested in; if there were other 
properties; perhaps may have helped to negotiate a 
Joan on a piece of property, in fact I think he did 
negotiate a loan; that was for his own business in- 
terest, to pay himself. 

Q. What would you say as to his knowledge and 
familiarity with the conditions of the company, and 
how it was doing its business at about the time the 
Tobey deal was made? 

A. Well, he would be pretty well posted ; of course 
we were hard pressed; that is while the deal was 
being made; that is for cash, actual cash, we were 
getting in properties. 

Q. Did they know your financial condition at the 
time the Tobey deal was made—at that time? 

A. Qh, undoubtedly, they knew we were hard 
up. , 

MR. ERSKINE WOOD: I think we have admit- 
ted in our answer, if we haven’t we will admit it now, 
that the Kilbournes shut down in 1910, after doing 
$43,000. worth of work, because they couldn’t get 
any money out of DeLarm and Biehl. We admit 
that. 

Recross Examination. 

(Cc. E. 8. WOOD.) 

Q. The Kilbournes weren’t in your company, any 
of them, were they ? 

A. No. 

Q. As stockholder or director ? 
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A. No. 

Q. They were familiar with all Mr. DeLarm’s 
negotiations and inside dealings ? 

A. No one was I have found out now. 

Q. The Kilbournes weren’t? 

A. No. 

Q. They were simply the constructing enginecrs, 
and you had got in debt to them? 

A. That is true. 


[Testimony of Jay Bowerman, for the Plaintiffs. ] 


JAY BOWERMAN, a witness called on behalf of 
plaintiffs being first duly sworn testified as follows: 

(Questions by Mr. WILLIAMS.) 

I reside in Portland. Occupation, attorney. Re- 
sided previous to coming to Portland, at Condon, Gil- 
liam County, am familiar in a general way only with 
the land around Shuttler’s flat near Olex. Am not 
intimately acquainted with them. on Own some land 
in that neighborhood, and have an interest in some. 
I was attorney for a school fund there for about 
twelve years. I loaned money all that time. I loaned 
quite a lot of money in there, that is some, not such 
a large amount, probably 12 or 15 loans I should think 
in that neighborhood. 

I know the Tobey Brothers ranch in a general way. 
I think I loaned some money on a piece that belonged 
to Henry Knott, at one time. I think that was a pari 
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of this place. About three-quarters of a section, as 
I recall it. 

Good wheat land in there in my opinion would be 
worth at that time $20. or $25. an acre. I mean by 
that first class land. There is good, a medium, and 
then land that is hardly worth anything. In that 
country north of Rock Creek, some of it is very 
light, and some of it is first class. I don’t think the 
Tobey ranch is as good a piece, but I consider the To- 
bey ranch worth $20. an acre, cash value. Some of 
that land down there is kept in good shape, and some 
allowed to grow up with weeds. You take land kept 
in good shape and the weeds properly cultivated it 
is worth three to five dollars an acre more than im- 
properly, because you loose that income, and it takes 
time and money to keep it in shape. My understand- 
ing of the Tobey ranch is it was well farmed; that is 
what I heard. I don’t claim an intimate knowledge 
of the Tobey ranch. I just know something about it, 
by going by it there. 

Cross Examination. 

Q. You would like to believe that land up there 
was worth $50. an acre if you could, wouldn’t you? 

A. Yes, I wish it was, yes I wish it was Judge. 
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C. HE. SOX, witness called on behalf of plaintiffs. 
being first duly sworn testified as follows: 

(Questions by Mr. WILLIAMS.) 

I reside at Albany, am an attorney; have been 
practicing law nearly fifteen years. 

Know George C. Hodges, had occasion to visit his 
office with reference to the bonds and securities be-’ 
hind them of the Columbia River Orchard Company. 
It was during the month of April, 1911. Some of 
my clients were solicited to exchange timber land in 
Lane and Lincoln counties, I believe for the bonds, 
of the Columbia River Orchard Company, and at 
their request I came to Portland, and called on Mr. 
Hodges at his office and discussed with him these 
bonds and the securities behind them. I asked to see 
the securities on my first visit. I didn’t see them, 
Mr. Hodges, he either said they were in Seattle, or 
were locked up in a safe deposit vaule where he 
couldn’t get at them at that time, but later at their 
request I again came to Portland in June 1911. It 
was during the Rose Show, and at that time I was 
shown some water mortgage and also a trust agree- 
ment, under which the Oregon & Washingtton Com- 
pany held the securities. Water mortgages was all 
that I saw. They told me they had contracts for land 
and water rights, but I didn’t see any of these. They 
told me at that time there was $425,000. bonds out- 
standing; that was in April. They told me at that 
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time that they owned six sections of land, that the 
odd sections in that project belonged to the Northern 
Pacific Railroad Company, and that the rest were 
railroad lands or government lands that were subject 
to location under the Desert Land Act. 

I was shown a statement of their assets and liabil- 
ities at that time, of which I made a copy. Witness 
produces copy. Those items I discussed with Mr. 
Hodges and Mr. DeLarm also. I met Mr. DeLarm, 
in the office in June. That statement of assets and 
liabilities is a correct copy. I discussed those items 
with Mr. Hodges at that time, asking him what the 
various items represented, and he assured me thai 
that was a fair statement of the condition of the com- 
pany, at that time. 

April 1911, discussed with him the bonds outstand- 
ing. It is mentioned in the memorandum at the foot 
of the statement that there were $425,000 bonds out- 
standing. I put that memorandum upon it. That 
memorandum was made during the month of April, 
sometime between the 20th and 28th day of April. 

Statement introduced marked ‘‘ Plaintiffs’ Exhibit 
1341,4.”’ 

The number of the bonds were then given in evi- 
dence as follows: The numbers are: $100.00 bonds 
2001 and 2010 inclusive, making $1000.00; 3427, 
$5000.00. No. 2011 to 2020, $100. each $1000.00. 
Bonds No. 3401 to 3426, $5000.00 each, $130,000. with 
the $3000 of $100.00 bonds makes the $140,000.00. 

Plaintiffs rest. 
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E. C. KILBOURNE, one of the defendants, called 
in his own behalf, being first duly sworn, testified as 
follows: 

(Questions by Mr. C. E. S. WOOD.) 

I am one of the defendants in this case. My rela- 
tion to co-defendant C. A. Kilbourne, quite distant- 
ly related, perhaps a fifth or sixth cousin. 

At the present time I am farmer in Gilliam Coun- 
ty, near Olex. The Tobey lands is a part of the land 
I am farming. 

In 1910, my business was engineer and machinery 
merchant. I was vice president and general manager 
of the Kilbourne & Clarke Company. That was a 
corporation under the laws of Washington. Business 
of constructing power, light, ventilating and irrigat- 
ing plants, and the sale of electrical machinery and 
allied supplies. I had made a study of soils, irriga- 
tion land opportunities. J had charge of that depart- 
ment particularly in our company. Have given at- 
tention to lands in relation to orchards, suitable soil, 
suitable location etc. Had property of this kind of 
my own fifteen miles north of Wenatchee on the Co- 
lumbia River, at Arondo, in the Wenatchee Reclama- 
tion district. 60 acres of land on what is called 
Arondo flat lying about 125 of 183 feet above the Co- 
lumbia River of which 24 acres of it was in orchard, 
which we planted ourselves. 
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First came in connection with DeLarm and his 
orchard company in January 1910. I first met him 
in his office in the Henry Building, in Seattle, Wash- 
ington. 

During my absence on one of the engineering trips 
one of our engineers had secured a contract from De- 
Larm and Biehl! for the construction of this pumping 
plant. The contract had been drafted in our office, 
by our chief engineer, Mr. Simpson, but had not been 
executed. I went ahead with the draft and drew up 
the contract, and went up there to the office of De- 
Larm & Biehl, in the Henry Building, to have it ex- 
ecuted by the officers of the Columbia River Orchard 
Company—Orchards Company, whatever it is. 

Contract was produced and witness asked to state 
what he did under it at that time. Mr. C. A. Kal 
bourne, was absent in the east, he was president and 
treasurer. He had charge of the financial end of 
the business and the accounting department. I had 
charge of the operating and engineering end of the 
business. Upon his return,—after the signing of 
the contract which was on January 18, 1910, our 
chief engineer Mr. Simpson, sent one of our assist- 
ants Mr. Collins, over on the property at Wahluke, 
to make the surveys necessary for the pumping sta- 
tion and upon Mr. C. A. Kilbourne’s arrival from the 
east, which occurred a few days later we both went 
to the office of DeLarm & Biehl, and asked for a 
statement of their financial resources, that we might 


W.E. DeLarm, et. al. 367 


(Testimony of E. C. Kilbourne.) 

know upon what to depend. This was right along 
after the 18th of January, within a week, in 1910. 
The contract refers to the pumping plant, not 
the ditches. At that meeting Mr. DeLarm, went 
over verbally his resources, which he said at that 
time consisted of desert land water mortgages, chief- 
ly; a tract of land, 40 acres, known as the townsite 
of Wahluke; and 320 acre piece of school land, which 
they had under contract to purchase from the State. 
I think at that time, that was all they said of land 
that they owned, but that they had these water mort- 
gages, and he stated in a day or so he would prepare 
a written statement, which he would furnish, which 
he did later to C. A. Kilbourne. I haven’t got that 
statement, I don’t know what became of it Mr. Kil- 
bourne had it in his pocket until it was pretty nearly 
worn out. I don’t know what he did with it. We pro- 
ceeded immediately with the drafting of plans, and 
from that on to the construction of the plant. We 
were, I should say a month or six weeks before we 
really got into the work, and then the Columbia 
River began to rise, unusually early. The usual rise 
occurs in June or July, this occurred in April, and 
we were obliged to rush work night and day, and 
we had to go up to one of the farmers in the neigh- 
borhood and get 2000 sacks to fill with sand in order 
to make cofferdams to keep the water out. We had 
two pumps to keep the water out of the excavations, 
but that wasn’t sufficient, and we sent to Cohasset, 
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to another irrigation plant, we were sonstructing 
about 25 miles up the river and hauled down a big 
25 Horse power gasoline engine and seven inch pump 
to add to the other two pumps in order to keep the 
water out. With three pumps we were able to keep 
the water down and go ahead with the work, but we 
had to keep the work going night and day in order 
to keep the water back. We practically completed 
this work in July of 1910. We kept men employed 
there doing little things, one thing and another, and 
shut down completely in September, except for a 
watchman and a man to look after matters down 
there, and also to keep our lien rights open. 

Contract of January 18, 1910, with the Kilbourne 
& Clarke Company, identified, introduced in evi- 
dence as Defendants’ Exhibit ‘‘F’’. 

Paper dated May 18, 1910, between the same 
companies, Columbia River Orchard Company and 
Kilbourne Clarke Company, and identified as an 
amendment to the original contract. 

WITNESS: This is an amendment of the orig- 
inal contract changing the estimated price from $40,- 
000. to $50,000. and changing the terms of our com- 
pensation from 10% to a fixed price or $10,000., or 
not less than 25”. The reason for this supplemental 
contract was the unforeseen difficulties, due princi- 
pally to the rise in the Columbia River, these diffi- 
culties made the cost run up enormously, more than 
estimated; also the condition of the gravel was such 
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that it cost four times as much as would ordinarily 
be expected to handle anything of that kind. It was 
just like mush when wet, and had to pour in cement 
to hold it. 

Supplemental contract introduced, Defendants’ 
exhibit ‘‘G.”’ 

Witness shown a paper dated February 17, 1910, 
between Puget Sound Bridge and Dredging Com- 
pany and the Kilbourne-Clarke Company— 

WITNESS: This is a contract that we as en- 
gineers for the Columbia River Orchards Company 
made with the Puget Sound Bridge and Dredging 
Company, who were just finishing up a bridge across 
the Columbia River, near Pasco, for the North Coast 
Railroad Company. They had a large amount of 
machinery and plant just becoming idle, and we were 
anxious to start work in a hurry, therefore, our chiet 
engineer, who was a personal friend of Mr. Dyer, the 
manager of the Bridge & Dredging Company, made 
arrangements with them to take their machinery 
from down the river about 50 miles, and put it on the 
ground immediately and go ahead and take the con- 
tract for excavation and pump building. That is the 
contract with them. 

Introduced, Defendants Exhibit ‘‘H”’. 

Q. Just, state, as an ultimate result how much you 
were left owing the Puget Sound Bridge & Dredging 
Company ? 

A. We were owing them at one time a little bit 
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- under $25,000. It has since been reduced to $19,000. 
then it ran up again with attorneys fees etc., to 
$22,000. two or three hundred. on January 26, 1912. 
In March and April, 1911, we started work again 
and were finishing off a little piece of the intake 
from the river to the plant. That was one of the 
most expensive pieces of work there was in the whole 
proposition. It was under the level of the Columbia 
River at all times. It was a canal big enough, for a 
man to walk upright in. I have forgotten the size. 

That was only a part of it. There was installing 
all of the pipes, suction pipes, and big discharge 
pipes, big cast-iron pipes, some of those 36 or 40 
inches in diameter ; the installation of all the machin- 
ery, the overhead crane that handled the machinery, 
the discharge pipe, which is a 4 foot pipe running 
from the pumping plant up about 700 feet to the 
ditch. This was a wood stave pipe. That is practi- 
eally all of it. The additional cost was a httle under 
$17,000. This was after we came to an agreement 
with DeLarm to take the Tobey ranch. We had shut 
down work for lack of funds. We called in Septem- 
ber 1910. They were they owing us then $43,000 plus. 
We were owing the Bridge & Dredging Company 
about $24,000. 

Witness was asked to state in detail the first con- 
nection thru he had through DeLarm or in any way 
with the Tobey land. 

A. Mr. DeLarm, came into my office in the Epler 
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building, in the latter part of February, 1911, stat- 
ing that he had another irrigation scheme, and that 
this project was a fine one in that it would be a grav- 
ity proposition, and was in a fine district, and said 
that he would like to, have me go down and look it 
over, and see if it was a good, feasible project, from 
an engineering point of view, and also particularly 
as to whether I thought that soil and land would be 
suitable for fruit raising, as he knew of no fruit 
being raised in that vicinity. J asked him when he 
wanted to go, and I am under the impression that 
he wanted me to start that very night. Well I said. 
‘*What do you want to take on this other proposi- 
tion for, until you complete the one that you are 
now under—have now under way?’’ Well, he said, 
“This is a better one in many prospects’’. He says, 
‘down at the Wahluke project, we are paying a hun- 
dred dollars an acre for all land, and then have to 
pump water on it besides’’. He says, ‘‘This we can 
get all the land in the vicinity we want for under 
$25. an acre.’’ He says, ‘‘I have about five thou- 
sand acres now that I have contracted the purchase 
for, and it appeals to me as a splendid proposition, 
because we can get all the land we need there for 
one quarter of what we have to pay down at Wah- 
luke’’. 

Q. Let me interrupt you there to call your at- 
tention to the fact, and ask if you are sure of it. He 
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said he had some four or five thousand acres already 
contracted, did he? 

A. Yes, sir. 

Q. Go on. 

A. The result was that I hurriedly closed up alt 
the affairs—oh, I said to him, ‘‘I will go down and 
take a look at it, if you will pay all the expenses”’ 
which he readily agreed to do. I hurriedly closed 
up all the affairs I had and took the train that night. 

Q. With DeLarm? 

A. With DeLarm, at about 11 o’clock, and he 
bought the tickets and everything, and we came 
down, and the next morning when we got to Portland, 
he took me to the Seward Hotel, and we had break- 
fast there. During the day we met—in fact I was 
in his—in the office of the Puget Sound Realty Com- 
pany, in the Chamber of Commerce Building when 
he called up Mr. Tobey, by phone, and made ar- 
rangements with him to go up on the evening train 
to see the property. I remember his discussing over 
the phone with him whether we would take the sev- 
en o’clock train, or a later train, and they finally 
concluded to take the later train, which we did, and 
we met Mr. Tobey at the station, and he introduced 
me to Mr. Tobey, saying ‘‘Mr. Tobey, this is Dr. 
Kilbourne, our engineer on our Wahluke project. 
T. am taking him along, as he is an expert on the ir- 
rigation question, and also an expert on land and 
soil. I would like to have him see the ranch.’’ We 
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took the train and I immediately went to bed to 
get a little sleep, and got off at between one and 
two o’clock at Arlington. I went to bed again there 
at the hotel, leaving a call not to awaken me till just 
before breakfast time. Told them I could dress in 
fifteen minutes. We took breakfast, and soon after 
breakfast, Mr. Tobey, had secured a team, and we 
got into the team, Mr. Tobey, Mr. DeLarm and 
myself, and drove to the ranch. I remember of driv- 
ing, turning off the road, and driving in through 
a fence that was taken down, and Mr. Tobey, cali- 
ing attention to a high mountain on the ranch, which 
he called Mount Pelee. We drove in that way. We 
drove over, pretty well over the west end, west half 
of the ranch, and arrived at the farm house, be- 
tween one and two, just after the men had gotten 
through dinner, and they prepared a meal for 
us of which I ate only about crackers, the only 
thing I saw fit to eat there. Then we sat around 
there about two hours, to let the horses rest and to 
eat; had been a pretty hard drive, twenty, proba- 
bly thirty miles all together, including what we 
drove around the ranch, from Arlington. We, oh, 
I should judge, along about two o’clock, or half past, 
we hooked up again, and drove over the eady part 
of the ranch, and it was there, the first time I saw 
rock, any rock in the soil, and I called Mr. Tobey’s 
attention to it, and I says, ‘‘These are the first rocks 
I have seen. It looks like elegant soil. You are not 
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troubled with rocks here. Up in our Wenatchee 
land that we had of our own, there are places where 
we could walk across rocks without touching, walis 
across a whole acre of ground without touching 
ground, so many rocks we had to take out. Here 
J don’t see rocks at all, until the middle of the after-. 
noon’? After we had driven over the east end of 
the ranch, we drove on the south side of the ranch, 
past the combine shed, to which we stepped, and | 
peeked inside. I don’t think we looked about more 
than two minutes at the combine, which he ealled 
attention to. Said was a big fine combine, a 24 
foot cut. I didn’t learn until afterwards it had 
been discarded, and hadn’t been used for four years. 
But while we were at—waiting to get dinner, or just 
after dinner, we looked over the stock. He had most 
of the mules in the vard adjoining the barn. I 
looked at the caterpillar engine, which was standing 
in the yard. It was near the blacksmith shop. 
Looked throught the bunk-house and took particu- 
lar attention of the pump and well, which is in the 
corner of the bunk-house, and made all sorts of in- 
quiries of Mr. Tobey, the elder Mr. Tobey. I had 
considerable difficulty in getting at the real facts. I 
learned from him a number of things which I put 
down on a slip of paper, which I have. He said. 
4350 acres— 

(Two questions omitted) 

I made that memorandum that day. 3,000 acres 
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can be irrigated. I asked him particularly if he had 
—the survey had been made which would tell how 
much of that land could be brought under the pro- 
posed ditch from Rock creed. He says 4,000 acres 
under cultivation ; 2,000 in wheat, 1910, average sev- 
enteen bushels per acre, produced 15,000 sacks, and 
I asked him how many bushels in the sack. He said 
214 bushe;s I multiplied that and found 34,000 
bushels in round numbers; took a thousand sacks, 
or 2250 bushels for seed and feed! rented last year, 
1910, received for own use 7,000 sacks, 15,000 bush- 
els, and got seventy eight cents a bushel, which is 
$11,700. Operating expenses last vear $6,000] 1911, 
have 1400 acres seeded, will seed about 600 more. In 
13 years only had one poor crop. Nine horses, 
twenty three mules, Fifteen teams—these later 
memorandums were made afterwards. ‘Tobey’s 
statement to me. EK. C. K. 

I got these facts from Mr. Tobey, that day. Mem- 
orandum introduced in evidence, Defendants Exhib- 
it “‘I’’, over objection as immaterial. 

A. It was a cold, blustering day, the wind was 
blowing hard from the southwest, and when we 
started out after lunch, it began to little flurries of 
snow. By the time we got on the road, on the south 
side of the ranch, got along on that side toward Olex, 
the wind was blowing like everything, and the snow 
was coming down so that we couldn’t talk any more, 
and it was awfully disagreeable, and I came pretty 
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near freezing. I wasn’t prepared for such weather. 
And we drove along, I guess, with no conversation 
whatever until we got down to Olex where Mr. To- 
bey told me that we could find a man who would give 
us some information about the irrigation end of it. 
He didn’t know a great deal about that; only had 
talked with the people who were interested in it. 

MR. ERSKINE WOOD: Let me interrupt to 
ask, is Olex on Rock Creek ? 

A. Yes, down several hundred feet below the level 
of this ranch; down in a deep canyon. We drove 
down in there, arriving a little before five or six 
o’clock in the evening, just a little before dusk, any- 
how, and I want to say I got one of the finest dinners 
there I ever ate in my life, and I enjoyed it because 
I hadn’t had much by crackers for lunch, and there 
I met Mr. Randall, and he gave me what informa- 
tion he could about this irrigation, he being presi- 
dent of the Rock Creek Association, but said that 
Myr. Martin, his son-in-law could give me more in- 
formation, because he was with the engineers when 
they made the survey for the dam, and run the line 
for the ditch. We couldn’t find Mr. Martin. He 
wasn’t there that day, but Mr. Randall showed us 
photographs of the dam site. It is a natural site in 
the canyon being vertical walls, and gave such infor- 
mation as he could about the flow of the creek, which 
was very indefinite. We went out, and took a look 
at the creek, and its width and depth. He said some- 
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times it ran full and overflowed the banks, and came 
up to the house, but for several weeks, and sometimes 
months, in the spring, that ereek ran bank full. 

Upon my return to Seattle, I looked up the Gov- 
ernment reports in my lbrary, and all I could find 
on the flow of Rock Creek was during the year 1909, 
which they said, in the Government’s report, was a 
dry season. Mr. Randall said if the waste of the 
ereek were confined in a dam and held, there would 
be enough to irrigat 15,000 acres. And upon learn- 
ing all the facts I could, I reported to Mr. DeLarm 
that it looked like a very favorable proposition. The 
only question was the question of water, and the cost 
of that dam, and a canal to bring the water, to the 
land, which is about 16 miles. 

Q. Then from Olex you went to the railroad, or 
did you stop off any at Olex? 

A. We stayed all night there, went the next mor- 
ning to Arlington, and took the train from there to 
Portland. 

Q. What date would that be? 

A. Well, I can’t fix the date exactly, except this. 
I have a distinct remembrance of going with Mr. 
Anderson to the Northwest Trust Company, and try- 
ing to get him to pay some $800. on a note the day 
before I left, and he said he couldn’t do it, but would 
do it on the next day, and I therefore dictated a letter 
of instructions to the Northwest Trust Company on 
the 21st of February, so I am quite sure that I left 
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that night for Portland, and on the next day for 
Olex, and came back the next day after that, 
which is the 23rd. We arrived at Portland at siv 
o’clock in the evening, and I took the eleven o’clock 
train for Seattle 

Q. Then was it true, or could it have been possi- 
ble, that you were present at the drawing of the first 
contract between DeLarm and the Tobeys? 

A. Iwas not there. 

@. Were you in Portland at all? 

A. No, sir. 

Q. Now, Doctor, up to this time, were you acting 
exclusively as an adviser and expert and engineer 
for DeLarm? 

A. Yes, sir. 

@. ad you at this time any idea you would ever 
become interested in this land yourself? 

A. No. No more than perhaps build the plant 
for them. 

@. Yes, but I mean, interested as owner or part 
owner of the land? 

A. No, sir. 

Q. Had Mr. DeLarm suggested that to you at this 
time ? 

A. No, sir: Never suggested the idea at all. 

@. Now then, after your return to Seattle, you 
may state what interviews you had with DeLarm 
and what was their purport and time and date, as 
nearly as you ean give it? 
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A. On the sixth of March, Mr. DeLarm came 
into the office and asked if I would consider taking 
the Tobey ranch, which I had examined, and going 
ahead—in payment for our bill, and going aheact 
with the plant, and finishing it, complete it. The re- 
sult of the engotiations, which lasted over two or 


three days were briefly as follows: He said the 
ranch was worth $120,000. that that is what they con- 
tracted to pay for it. This is the first time that I knew 
what he had contracted to pay for it; that is we would 
finish the plant, he was willing to allow us a big 
profit. He says ‘‘I am willing to allow you $20,00. 
or $25,000. You take the ranch for $75,000.—or we 
discussed the value of it then, the real value. He 
said, it cost $120,000 and that is what it is worth. 
Well, I said, ‘‘I don’t consider it any such value”’. 
Well, he reduced it finally to $100,000. and proposed 
that we take the plant and call it $75,000. for our 
services, plant, etc., and he retain one fourth inter- 
est in the ranch. He also said at that time, why, he 
well, I said, ‘‘The 
Kilbourne & Clarke Company haven’t the capital. 


could go down there and borrow 


They have your plant and half a dozen on their 
hands unpaid for, and they are out of funds, and ont 
of business’’. Well, he said, ‘‘Can’t you and C. A. 
do it—Mr. C. A. Kilbourne?’’ Well, I said, possi- 
bly we can, and we will consider it.’”’ The upshot of 
it was, that Mr. C. A. Kilbourne and myself, who had 
personally, with our own personal property secured 
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the Puget Sound Bridge and Dredging Company for 
their—the amount of their indebtedness, putting up 
our own property; and the Kilbourne & Clarke Com- 
pany we felt morally bound to stand behind and pay 
their debts; that we were in it for that amount, and 
we better go ahead with the contract, provided 
we could see our way to get sufficient funds to do it. 
Mr. DeLarm said could raise—we thought we ought 
to have $32,500. to do that, in cash; with that we 
could carry things along all right. He said ‘‘ Well 
you can borrow that amount on it all right.’’ The 
upshot of it was, that on the 8th of March, we finally 
agreed to take the ranch over as security for the 
claim of the Kilbourne Clarke Company, and the 
expense we would be to in finishing the plant, which 
we calculated would be $16,000., but we would not 
accept it in payment. That we would then endeavor 
to find out what its real value was, and we would 
come—if we could come to an agreement upon the 
price and what it was worth, that we would settle that 
question. The result was that he agreed then to have 
it deeded to me, E. C. Kilbourne, to be held as se- 
curity, and then he told me that the contract called 
for the delivery of deeds on the 15th of Mareh and 
T agreed to be there in the office of the Puget Sound 
Realty Company here in Portland, on the morning 
of the 15th. J took the late train from Seattle to 
Portland on the night of the 14th, and arrived here 
on the morning of the 15th. After getting my break- 
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fast I went up to the office of the Puget Sound Realty 
Company in the Chamber of Commerce Building; 
found nobody there; called there three or four times 
before anybody came in; finally the stenographer, a 
young lady, came in and opend the office, and I went 
in and sat down, read the morning paper, waiting 
for somebody else. Mr. Humphrey was the first man 
to come in, and I introduced myself to him, or he 
did to me, and I learned then that he was the attorney 
for DeLarm and the Columbia River Orchards Com- 
pany, and I asked him then if he had examined the 
abstract and attended to those matters for Mr. De- 
Larm, and he said that he had, and that he had the 
abstracts right on his desk, and he opened up his 
desk and showed them. I asked him if I could look 
over them. He said, certainly, he said, ‘‘but I have 
examined them already myself’’ I said, ‘‘Have you 
examined them for Mr. DeLarm? Are you satisfied 
that the title is all right?’’ He said, ‘‘Yes; there 
are two pieces of land. One there are some heirs that 
are pretty badly mixed up, and another they ac- 
quired by a quitclaim deed’’. But, he said, ‘‘They 
have already run ten years or over, and the Tobeys 
have had possession all this time without any con- 
test, and while it is not a merchantable title on those 
two pieces,’’ he says, ‘‘I think it is safe, and you 
will never be disturbed in your possession of them’’. 
I said, ‘‘If that is the case, all right. .I won’t em- 
ploy any—that ought to be satisfactory’’. I said, 
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‘‘Did you know that the land was to be deeded to 
me,’’ and he said yes. I said, ‘‘ Where are the deeds? 
He said, ‘‘They were over in Mr. Brazell’s office.”’ 
J asked him if he could tell me where it was, and he 
did, gave me a deseription and I went over to an old- 
fashioned building, and found an old fashioned set 
of law offices, but Mr. Brazell was not present. 

This was the first time I had ever met Mr. Brazell, 
first time I had ever been in his office. { remember 
handing him my card and telling him who I was. 1 
had waited there quite a while; I think twenty min- 
utes, before he came in, and I asked him—intro- 
duced myself, told him who I was, and what I wanted, 
and he said he had the deeds. And I asked if I could 
check them over. [ had my form of abstracts, deserip- 
tion of lands, lists of lands, and figured up the aere- 
age, and found it to be 4849 and a fraction acres, and 
I asked him if I could compare deeds with these des- 
criptions, and he said yes, and we sat down, and went 
over it, and L found an error in one of them, and also 
found he had made a great many deeds more than 
necessary, and asked if he couldn’t consolidate them 
into three or four deeds. He said yes, and sat down 
there, and made out deeds, consolidated some of these 
pieces and got thei all right, satisfactory to me, all 
checked up and checked out, and I said ‘‘ You wil! 
be over there, will you, when the Tobeys come in to 
sign the deeds’’? And he said, ‘‘Yes, if they will 
send for me, I will be all ready’’. So I went back to 
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the Office of The Puget Sound Realty Company, and 
found Mr. Hodges and Mr. DeLarm there. 

MR. BRYSON: And who? 

A. Mr. Hodges and Mr. DeLarm. And during 
the course of the day the Tobeys came in. Mr. Wil- 
liam Tobey, and Mr. Frank Tobey; a little later My. 
E. O. Tobey, and Mrs. Frank Tobey and Mrs. 
Augusta Tobey, the mother of the Tobey brothers; 
and Mr. DeLarm and Mr. Hodges took them into Mr. 
Hodges’ room and closed the door. JI was in the 
reception room in which this opened; Mr. Hodges 
room opened out. I sat there for awhile, and then 
finally went into Mr. Humphrey’s room, which is 
another private room, where I could get daylight, 
and read the daily papers. the Oregonian. I was 
there quite a long while. 

And Mr. Brazell came in, went through the recep- 
tion room into the room where the Tobeys and Mr. 
DeLarm were closeted, and I am under the impres- 
sion that he wasn’t there very long, and went out, 
and then Mr.—Mr. Hodges came out. I saw him go 
out, and when he came back, I was sitting out in the 
waiting room again, and he went through the room, 
and I think he undid a bundle of deeds right on the 
desk, or table, rather in this waiting room, and took 
the deeds—I don’t mean deeds, I mean bonds—and 
took the bonds into the room where Mr. DeLarm and 
the Tobeys were, and closed the door. After awhile 
they opened the door, and invited me in, and intro- 
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duced me to Mr. EK. O. Tobey, whom I had never met 
before, and to Mrs. Frank Tobey, and Mrs. Augusta 
Tobey; and I had most of conversation with the old 
lady, whom I found a very charming lady. 

MR. WOODCOCK: W. L. instead of E. O., you 
mean. 

A. No, I meant E. O. 

MR. WOODCOCK: Were three of them there? 

A. Yes, sir; and the bonds, I think, were laying 
in a pile, covered up on the table, or face down. And 
the deeds were there, and Mr. DeLarm asked me to 
look over the deeds, and see if the signatures were 
all right and satisfactory. I looked them all over and 
saw that they were all signed properly and properly 
acknowledged by a notary. They Mr. DeLarm said 
that he—lI started to take the deeds; and the bill 
of sale was also made; they were all made in my 
name, the deeds and the bill of sale; I stated to 
take them, and Mr. DeLarm, said, ‘‘ Well, the trans- 
action isn’t quite complete. We will have to take 
the deeds and the bonds, and put them down in the 
bank on the ground floor of this building Hartman 
& Thompson, and as soon as the escrow is complete, 
why you can have the deeds, and the bonds go to the 
Tobeys. 

Q. Did they tell you what the terms of the es- 
crow were? 

A. Well, he said that they had agreed to furnish 
the Tobeys with a loan. 
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Q. Of cash? 

A. Cash, and they hadn’t the money that day, 
but it was coming down to them though, the next day, 
from Seattle, and they would be able to take it up 
in a day or two, and just as soon as that money was 
to the credit of the Tobeys in the Hartman Thompson 
Bank, why, the bonds would be theirs, and the deeds 
would be mine. Well, I said, I acquiesed. LI left 
there, and immediately went to the Balfour Guthrie 
Company to see about a loan. I talked with Mr. Mc- 
Kenzie. He said that he thought—he knew the ranch 
pretty wekk, and he said he thought they could loan 
$25,000. Well, I wanted $32,500. Well, he said, ‘‘It 
is quite possible we might loan $30,000, but my 
feeling is now—‘‘he was very cautious and careful— 
‘that we will not loan more than $25,000.’’ But 
he says, ‘‘ We have our Mr. Pattullo right up close to 
there, and I am in communication with him over the 
long distance phone every day, and I will hear from 
him any time now, and I will have him go and sce 
the ranch, and make an examination. 

MR. WOODCOCK: Of course, your Honor, we 
have allowed a whole lot of this hearsay to goin. I 
don’t think it is competent. 

COURT: Don’t state the details. 

Well, upon his report I will let you know exactly 
what we will loan. The next day I went in two or 
three times but he hadn’t heard from his Mr. Pattul- 
lo, and later in the dav of the 16th, I think along in 
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the afternoon, he had his conversation over the phone 
with Mr. Pattullo, and obtained a report on the ranch 
of which he read me, a copy, and he said that the 
written report would be forwarded in the mails. The 
conclusion was that he would only loan $20,000. If 
tried to get more, but finally accepted it and signed 
the application for the loan of $20,000. I signed 
the application for the loan and left that night for 
Seattle. Before doing so I instructed Mr. DeLarm 
or Mr. Hodges, to notify the Hartman Thompson 
bank, that when that transaction, the escrow was 
completed, to send the deeds to Balfour Guthrie, 
Mr. McKenzie. 

Court adjourned until 2 P. M. 

Friday, May 15, 1913, 2 Poe 

At this time, this case was dismissed as to the de- 
fendants Clapp and Lutz, under stipulation. 

KK. C. KILBOURNE, resumes the stand. 

(Questions by Mr. C. E.S. WOOD.) 

As I stated before, on the 8th of March, when we 
agreed to accept the ranch in payment and go ahead 
and complete the plant. We didn’t agree upon any 
terms for which we would allow for the ranch, but 
on the 24th of March, we came to an agreement, with 
Mr. DeLarm, regarding what we would do. It wasn’t 
reduced to writing. 

Hi. C. and C. A. Kilbourne agreed to assume and 
pay the indebtedness of the Columbia River Orchard 
Company, to Kilbourne & Clarke Company, amount- 
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ing to about $43,000., agreed to complete the pump- 
ing plant which was estimated then to cost $16,000. 
We agreed further to put in an additional unit, doub- 
ling the capacity of the present plant, or the plant 
that was previously agreed upon, to be installed at 
any time upon—lI think if I remember correctly, six 
months’ notice. On their part, Mr. DeLarm agreed 
for the Columbia River Orchard Company, that they 
would pay the Puget Sound Bridge & Dredging 
Company, $7500., for which amount we agreed to se- 
cure the release of the lien of the Puget Sound 
Bridge & Dredging Company then upon the plant, 
and to pay the difference between that and what was 
owing them ourselves. And Mr. DeLarm, rather 
the company, agreed further to assume and pay the 
indebtedness, owing to the Moran Company, amount- 
ing to about $2250. at that time. And I personally 
agreed to deed back to the Columbia River Orchard 
Company two pieces of property in Tacoma, which 
had been given to me as security on the Kilbourne 
& Clarke Company contract, one piece of which had 
been mortgaged by a second mortgage to the Moran 
Company to secure their claim. 

Q. Was this agreement carried out? Did you 
deed back the Tacoma property ? 

A. Nosir; we didn’t do that. We carried out the 
part of the agreement to complete the plant except 
install that additional unit, and that little bit of the 
intake. 
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Q. Why didn’t you deed back the Tacoma prop- 
erty? 

A. Because the Columbia River Orchard Com- 
pany did not pay off the Moran claim. 

(Questions omitted) 

We completed the existing unit of the pumping 
plant in June, 1911, which cost a little under $17,000! 

Q. Where did you get that money ? 

A. We made a loan, on the ranch we got from the 
Tobey brothers of $20,000., from Balfour Guthrie 
Company, or rather Mr. Burns of that company, 
and secured finally about $19,500 of that, and that 
was the money we used. 

Q. You may state when this agreement in which 
you were to complete these matters, and take the 
property in payment, the date? 

A. The 24th of March, 1911. 

@. And you say it was never put into writing? 

A. Only partly. I turned immediately to our 
stenographer, and dictated that letter to blank, that 
is in evidence here. The other people put it in. 

Q. Now this property was deed by you to Mr. 
C. A. Kilbourne? 

A. Yes, sir. When I went to get my wife to 
sign the mortgage She was perfectly willing to sigi 
the mortgage, but she objected to signing the notes. 
That is an understanding we have had for a great 
many years, that she should sign no notes. I tele- 
phoned to Mr. McKenzie, asking if it would be sat- 


W.H. DeLarm, et. al. 389 


(Testimony of EK. C. Kilbourne.) 

isfactory for both of us to sign the mortgage, my 
wife as well as myself, but for me only to sign the 
notes. He said no, he must have both on the notes, 
and Mr. C. A. Kilbourne volunteered to take the 
property in his name and sign the mortgage and 
notes both and there were other reasons why the 
deed should go to him anyway. 

A. Well, Mr. C. A. Kilbourne, had advanced the 
Kilbourne & Clarke Company, to carry on during 
these trying times, about $72,000]. and this ranch 
was turned over, and deeded to his name, as part 
payment on that indebtedness. 

Q. Now, I wish you would tell the reason why the 
second unit was not installed and completed as per 
agreement just spoken of. 

A. In the fall of 1911, September, Mr. DeLarm, 
came to me and said that he was very anxious to 
get some money to pay for the right of way and 
ditch, and the land there, to the Northern Pacifi; 
and also the Puget Sound Bridge & Dredging Com- 
pany had been putting off from month to month the 
foreclosure of their lien, and he was anxious to do 
something to get that lien released, as he was under 
contract to do it, but he didn’t have any means to 
do it, ready cash. And they wouldn’t accept any- 
thing but cash. He therefore proposed that we put 
a mortgage, a second mortgage on the ranch, of 
$17,500., of which $7500 would go to the Puget 
Sound Bridge & Dredging Company, and clear off 
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the lien, and $10,000 to go to him; and as a con- 
sideration for that $10,000. that would go to him, he 
agreed to release us from the installation of that 
future unit, and the completion of the intake of the 
hittle—which we figured out would cost about a 
thousand dollars; possibly fifteen hundred. 

Q. Now, state how this was carried out, this sup- 
plemental release agreement. 

A. Well, he said in conversation that he could get 
the money; he had a party that he thought — 

Q. If you would give the mortgage? 

A. If we would give the mortgage. Well, our 
reason for giving the mortgage was that we owed the 
Puget Sound Bridge & Dredging Company, that is, 
owed them and we had to pay at that time some 
$20,000. We had paid it down to $20,000. then, or 
nineteen thousand something, and they were threat- 
ening suit, and taking judgment against the Kil- 
bourne & Clarke Company; and so we consented to 
giving the mortgage, and he brought over a Mr. J. 
Alexander Wakefield to our office. And without going 
into the details of that conversation, what Mr. Wake- 
field said, the result was that Mr. C. A. Kilbourne 
gave a mortgage for $17,000. $17,500., payable to 
Mr. Wakefield. 

Q. And this mortgage is what is known here in 
this record as the Clapp mortgage? 

AN, NGOS 

@. In what way? 
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A. That mortgage was assigned from Wakefield to 
Clapp. 

Q. I just want you to identify it. I want you to 
state the transaction now. 

A. Mr. Wakefield, said that it was Senator 
Clapp’s policy not to pay any mortgage until it had 
been filed of record, and he had notice from his agent 
that it was filed. That is exactly the same method 
and statement that Mr. McKenzie made when we 
gave him the mortgage and notes to Mr. Burns, or 
what we call the Balfour Guthrie mortgage. Mr. 
McKenzie said he wouldn’t pay any money over un- 
til the mortgage was on record at Condon, and he 
had gotten word back that it was recorded. Mr. Kil- 
bourne gave the mortgage and notes to Mr. Wake- 
field, and we understood—I don’t know from my own 
knowledge only what was told me—that he turned 
it over to Senator Clapp or Mr. Lutz. Mr. Lutz took 
it to Condon and had it recorded, and sent word baclx 
and then we tried to get the money from Mr. Wake- 
field, and I will say that I never saw a better staller 
in my life. 

Q. Never saw what? 

A. A better staller in my life than Mr. Wake- 
field. We never could get anything; never got a cent 
from him. Of course we got the release from Mr. 
DeLarm and the Columbia River Orchards for the 
$10,000., which were credited to the Columbia River 
Orchard Company, but the one very chief reasons 
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for giving the mortgage, to secure the $7500. to give 
to the Puget Sound Bridge & Dredging Company, 
was to get longer time, never materialized. 

Q. All you ever got out of that note and mortgage 
was a $10,000. credit, by which you were released 


from completing the second unit 

A. Yes, sit. 

Q. (Continuing) And the intake. I show you 
Plaintiff’s Exhibit 58, and ask you if that is the 
letter you refer to, which is a settlement between you 
and the Orchards Company and DeLarm, to which 
you have just referred ? 

A. Yes, that covers part of the settlement. 

Q. Which part? 

A. The part which we were to do. Complete the 
plant, and that the Kilbourne & Clarke Company had 
been paid. I will state right here that that is not 
exactly as I dictated it the first time to our stenog- 
rapher. I addressed it to the Columbia River Or- 
chards Company, but at Mr. DeLarm’s request, I 
changed it to the Washington Orchard Irrigation and 
Fruit Company. That is the first time that I knew 
that company was in existence. 

Q. Now, before we leave this branch of the sub- 
ject, I will ask you whether Mr. DeLarm, in all your 
negotiations, ever tendered you bonds in payment, or 
asked you to take them? 

A. If he did, it was never considered. I don’t re- 
member that he ever did. He may possibly, but— 
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But you don’t remember ? 

No. 

Why wouldn’t you consider it? 

. Well, it isa fixed policy of our company not to 
do it. and the compabt was short of money and 
couldn’t do it; that is the Kilbourne Clarke Company. 
They have to have money to carry on transactions. 
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and Mr. Kilbourne was advancing money all the time 
to carry on these, and to continue other irrigating 

Q. Did you know anything about the value of the 
bonds, or make any investigation ? 

A. I made no investigation except the investiga- 
tion we made right on the start, which could, perhaps, 
be a basis of their bonds. 

Q. That is the property, the physical property ? 

A. Yes, and the water mortgage. 

Q. But when you and they both got hard up, and 
you were pressing them for money, did you make 
any investigation of the value of the bonds? 

A. No, never considered taking bonds. 

Q. What was the reason that you preferred to 
take the property ? 

A. Because we could raise—we thought when we 
first took it, we thought we could raise $30,000; we 
could raise money, immediate cash. I have an orig- 
inal letter from Mr. Plummer, to me and Mr. Coop- 
er’s letter, to which he didn’t testify. (handing let- 
ters. ) 

@. The letter I am after is asking if it wouldn’t 
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be possible to get the title to the pumping site, and al- 
so signed by Kilbourne & Clarke Company, engineers. 
Do you remember writing a letter which has been 
read into the record here, to the Northern Pacific 
Land Agent, to the effect—asking if they couldn't 
get the title to the pumping site. 

A. Yes, sir. 

Q. This is the one we just showed you; we haven't 
got it; the one we are talking about Mr. Plummer 
took home. Do you remember writing such a let- 
ter? 

A. Yes. 

Q. In what capacity did you write that letter? 

A. As engineers for the Columbia River Or- 
chards Company. 

Q. Who were about to construct the pumping 
plant? 

A. Yes, were constructing. 

Q. What was your interest in the matter? 

A. It is my business to do just such matters con- 
nected with engineering and the construction of the 
plant, and one of the principal reasons why I was in- 
terested in getting the property on which the plant 
was situated was so that we would have our—the 
plant that we were constructing on the properties 
that was in the name of the Columbia River Orchards 
Company, so if we should ever have to put a hen on 
it it would be a good lien. One of the first jobs we 
did was to make a survey of the land and find out 
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where it was situated and furnish that very infor- 
mation to the Columbia River Orchards Company. 
There is a little matter there that might be of in- 
Belest. 

Q. I show you a letter headed Northern Pacific 
Railway Company, dated July 138, 1910, and ad- 
dressed to KE. C. Kilbourne, Isq., signed Thomas 
Cooper, Land Commissioner, and I will ask you 
whether that is a reply to the letter we have been 
discussing ?. 

A. It was a reply that was finally—it was a re- 
sult of that letter; the letter that you were discussing 
was written to Mr. Plummer. Mr. Plummer said 


he couldn’t settle the matter until My. Cooper came 
out. Mr. Cooper Cooper came out and I saw him 
personally and that is his letter. 

Q. And prior to that you had received a reply 
from Mr. Plummer which I now hand to you dated 
June 9, 1910, had you ? 

A. Yes, sir. 

Q. So that these two letters constitute the reply 
to your letter, the first from Mr. Plummer, and the 
second from Mr. Cooper. 

A. Yes, sir. 

Letter of June 9th, 1910, from Mr. Plummer, 
identified introduced Defendants’ Exhibit ‘‘ J’’. 

One dated July 13, 1910, from Mr. Cooper, Defend- 
amis’ Txhibit ‘°K’, 

The conversation had with Mr. Plummer at the 
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time when I wrote the letter reminding him—previ- 
ous to writing him the letter to remind him to talk 
with Mr. Cooper when he came out, was practically 
to this effect: I wanted to know if we could get for 
the Columbia River Orchard Company, for which 
we were acting engineers, a deed to the canal right of 
way and to the pumping site, and he said that they 
had it arranged with the Columbia River Orchard 
Company—he went and pulled down his file and-— 
agreed to give them that same thing, and then I took 
it upon myself, without any instructions from Mr. 
DeLarm, at this phase of the matter, to ask him how 
about securing the lands below the ditch. Id did it 
with a great deal of hesitation because of previous 
interviews on lands over on Moses Lake, which I ap- 
plied for for another party. He said all these lands 
had been withdrawn from sale, and he explained that 
the conditions were changing and the prices were 
fixed on the basis of agricultural lands, and now were 
changing, and gave me to understand they were rais- 
ing their price, but the the thing hadn’t been settled 
yet. 

Q. What was your interest in the right of way for 
the canal? 

A. I was acting as engineer for the Columbia Riv- 
er Orchards Company. 

@. What was your interest in the agricultural 
land ? 

A. Well, I had no interest, but yousee - - - 
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I had another conversation with Mr. Plummer in 
1911 after we had entered into this contract to com- 
plete the plant by E. C. and C. A. Kilbourne. It was 
in April, and his letter to me was dated April 29th, 
in which he stated that for $50. an acre they would 
convey the lands to the Columbia River Orchards 
Company; well, it didn’t apply directly to me it 
applied directly to the Columbia River Orchards 
Company but said ‘‘ Replying to inquiry of Mr. E. C. 
Kilbourne regarding sale of pump house site and 
right of way for Wahluke Ditch, I beg to say that 
we will renew our offer to sell a right of way, 50 fect 
wide for canal, and pump house site of three acres 
at the rate of $50.00 per acre upon the condition 
that the canal be constructed and pumping plant 
installed ready to furnish water within one year from 
date of sale. Sale will be made for cash, but deed 
will contain clause providing for reversion of prop- 
erty to the grantor in case its use for irrigation pur- 
poses is abandoned. Before sale is made, we 
should have a map showing the correct location of 
the ditch and pumping station, also the area of the 
rights of way across the subdivision owned by the 
company. This proposition will be held open for 
your acceptance for sixty days from this date. Yours 
truly, G. H. Plummer, Western Land Agent.’’ 

A. That letter is all in eivdence. What I want 
to know is how did you get a copy of that letter ad- 
dressed to the Orchards Company ? 
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A. They brought it to me. 

Q. They furnished it? 

A. Yes. 

MR. BRYSON: What is the date of that letter, 
please ? 

April 29, 1911. 

Q. Now, were those the only conversations you 
had with Ma. Plummer, relating to this matter? 

A. I had just a short conversation with Mr. Plum- 
mer, When he introduced me to Mr. Cooper, the land 
agent, at Seattle, in July 1910. These were all the 
conversations in the matter ? 

Q. Do you remember a chat with Mr. Edwards 
in the bank, to the effect that vou were glad that a 
local company was taking hold of this trust ? 

A. Yes, sir. It was recalled by his evidence. It 
had slipped my memory, that is, it hadn’t occurred 
to me until he spoke of it the other day. 

You remember it now? 

Ves cm 

About what time would say it was? 

Pretty early in the inception of the work. 
But after you had taken the contract? 

Yes, after we had taken the contract. 

And what is your recollection of what the con- 
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versation was? 

A. They have a bank there called the Seattle Title 
& Trust Company—Seattle Trust & Title Company 
—I have forgotten which comes first, and the back 
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end of the bank is a large room that widens out into 
an ‘‘L’”’ shaped room, and back there they have their 
abstract department. I had been back in the ab- 
stract department regarding an abstract I was hav- 
ing made by them, and going out I saw Mr. Edwards, 
sitting near the entrance at the back there, in the 
manager’s—I think on the desk it said Entrance, 
Manager. I had known Mr. Edwards; he had just 
gone in there. I had known him as a promoter all 


that time, in a private capacity, and I congratulat- 
ed him upon his election to this office, and I don’t 
know how the conversation happened to drift on— 
I think I asked him what business the bank was go- 
ing to pursue, what line of business, because they 
were a trust company and an abstract company and 
a bank, all three, and I was personally acquainted 
with Mr. Wiley who was the financial backer, and 
Mr. F. W. Baker, of the Seattle Hardware Compa- 
ny, another financial backer, and Mr. Black, still 
another one, all friends of mine. I said ‘‘ You have 
got a pretty strong institution here, it looks to me”’ 
and I said ‘‘What is going to be the nature of your 
business?’’ and then he told me that they proposed 
to take up trusts where they were good projects, and 
to handle bonds and underwrite bonds. I congrat- 
ulated him upon the fact that some Seattle insti- 
tution was going to help out in the building up of 
the state by bloating bonds and securing the money 
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to develop the state. I was very much interest in 
irrigation myself. 

Q. It was a mere casual conversation ? 

A. Yes, sir. 

Q. When did you first learn how much DeLarm 
had paid in bonds for the Tobey Ranch, and state 
what your conversations with him were in regard 
to the purchase of the ranch, when you thought he 
was going to be the owner, before you had agreed 
to take it over? 

A. JI think that either going over on the train 
or in some of his conversation that he had said he 
was going to pay $25.00 an acre, or $120,000, or 
had—that is what he had paid for it or was going to 
pay for it. I got it in my head somewhere that 
that was the amount, but I didn’t pay any attention 
to that, the price or the consideration at all, because 
it wasn’t what I was going for. I was an engineer 
and my thoughts didn’t run in that direction, and 
it had nothing to do with the cost, the job that I was 
on. 

Q. Then when did you learn that he had paid 
$140,000 ? 

A. On the 16th a day or two after, I think it was 
the next day after the transaction had occurred in 
the office on the 15th when the deeds were passed. 
I learned of it in this way; I asked him for a copy 
of that contract of March 4th; I thought it was 
March Ast, I got it in my head, and it was for the 
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veason that he said that under the terms here of that 
contract, he had assumed all the bills on the ranch 
from the first of March, as he put it the cleavage 
date. Well, I said ‘‘I want a copy of that contract 
to know what has to be done in regard to the ranch 
and the Tobeys, and also to get a further descrip- 
tion of the property, to see if it corresponded with 
the deed for the personal property or bill of sale.”’ 

And he didn’t—he said, ‘‘ Well, I haven’t got any- 
thing but the original and I will have a copy made 
and furnish you, which he did, and I think he gave 
it to me the next day, the 16th. Then when he gave 
it to me, I said you paid $140,000.” I said ‘‘T thought 
it was $120,00.’’ and he didn’t seem to answer, and 
I says ‘‘Why, Mr. DeLarm, that is altogether too 
much.’’ I had found out then from Balfour Guth- 
rie that they considered it worth—what their report 
was on it for a loan and I said ‘‘Why Mr. DeLarm, 
that is too much to pay; it ain’t worth it.’’ Well, 
he said, ‘‘It may not be; I don’t think it is, but’’ he 
says ‘‘it does this, it puts the water in the ditch, and 
pays for that plant, and it will make our project x 
success, and that is what I am after; I am willing 
to make any sacrifice. 

Q. Do you remember any conversation, I think 
it was on the street; it may have been in your office, 
with Mr. Heaton, the attorney that testified here ? 

A. That was in our office. 

Q. And what date—what time was that ? 
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A. Well, I could tell exactly if I could look on 
the cash book of Kilbourne, Clarke & Company, when 
I paid him the ten dollars, but I presume his testi- 
mony is correct, because I notice by my expense ac- 
count that I got back in Seattle on the—I think it 
was the 6th of April, and he testified it was about 
the 6th. 

He came into the office and said, or asked, he said 
‘“You are putting in the power plant for the Colum- 
bia River Orchards Company?’’ I said yes. He 
said, ‘‘ Have you been paid for it?’’ I said yes. And 
I said, ‘‘ Not only for that, but, I says, ‘‘ We have been 
paid for an additional unit that is to go in some time 
later.’’ And he said, ‘‘ Well, do you know that com- 
pany—there is a receiver asked for?’’ And I said 
no, ‘‘That is news to me.’”’ He said, ‘* That is a fact.’’ 
Well, I says, ‘‘On what ground.’’ ‘* Well, because,” 
he says, ‘‘they haven’t paid the interest on their 
bonds.’’ I said ‘‘That is all news to me.’’ I won- 
dered at it. I thought the company now was in good 
shape, and would go right ahead, and be all right. 
and a success, and then he said, ‘‘I notice by the 
records in the case here that you are a creditor of the 
concern, that recently went into the hands of a re- 
ceiver and assignee, and that they owe you quite 
a little bill here.’’ Well, he said, ‘‘I have gotten 
the accounts, in handling the cases for about ten or 
twelve of the different creditors, and I would like 
to get yours to consolidate with the others. I have 
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means by which I think I ean collect your bill pretty 
nearly in full, if not quite in full.’”’ I said, ‘‘Do you 
feel sure that you can collect it?’’ He said, ‘‘ Yes.’’ 
Well, we had a regular attorney, a Mr. Corey, who 
was attending to all such accounts, but I said, “‘If 
you feel sure that you can collect it, I just as lieve 
let you do it.’’ He said, ‘‘Well, I shall want $10, 
as a retainer to pay expenses, and from that I wil 
pay the expenses we will incur, your share, and I 
think I can collect the money for you.’’ So I 
turned to the bookkeeper, and asked him to make :: 
check for the ten dollars and give it to him. 

Q. Now, you said— 

A. And I immediately, after he left the office, £ 
immediately called up Mr. DeLarm, and asked him 
to explain and tell why and what there was to it. Mr. 
DeLarm said he would come down and see me, which 
he did immediately, and I said, ‘‘What is there ts 
this? Have they asked for a receiver?’’ He said 
yes. I said ‘‘ What for?’’ He said, ‘‘Nothing but a 
blackmailing case.’’ He says, ‘‘He has a few hun- 
dred dollars of bonds, and that the interest on these 
bonds, while it is past due, it has been tendered him 
and he has refused to accept the interest. He is hold-: 
ing out for the whole sum.’’ He says, ‘‘ He just buys 
up these bonds, buys them up in order to bring a case 
in court, in order to bleed us; that is all.’’ 

Q. Now, you said that you thought that now the 
enterprise would be a success. What did you mean 
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by ‘“‘now?’’ What day or transaction do you refer 
to as making a success? 

A. The contract with E. C. and C. A. Kilbourne 
to complete the plant, so that they could put the water 
in the ditch. Everything hinged in putting water 
in the ditch. 

Q. Did you ever in any way have anything to do 
with the affairs of DeLarm’s companies, or know 
anything about them? 

Ae No, si 

Q. As far as you did know anything about them. 
what was your opinion as to the feasibility of the 
concern after you had given them the pumping plant 
complete, to put the water in the ditch? 

A. It was perfectly feasible, was all the time; had 
great confidence in the proposition; have today. 

I paid no attention to the bond issue whatever, 
except on the early start, the very first proposition, 
the question of bonds came up thru the conversation 
in which he (referring to DeLarm) said that the 
bonds of the company would be $300,000. were prac- 
tically sold in the East. That is when Mr. Kilbourne 
and myself were investigating their resources. 

(Several questions omitted.) 

I was in Mr. Brazell’s office only onee and that 
was on the morning of the 15th. Mr. Tobey, wasn’t 
with me. It is my direct memory that I was in a 
hurry to get back, I was very busy at that time, and 
hated to give up the time I did to the trip, and J 
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rushed right back, and I remember I went that same 
night. I had no direct interest or concern what con- 
tracts Mr. DeLarm made with the Tobeys. There 
was no reason why I should wait over in Portland. 
I thought his contract was all ready made. He told 
me he had a contract for the land before I left Se- 
attle. 

This DeLarm project was not the only one in 
which we were engaged. J had a half dozen under 
way at the same time for other people. 

Why, we had under way during that time, and just 
before, and through and during that time, one for 
the Cohassett Irrigation Company, just above the 
Milwaukie Road on the Columbia River; we had 
made a preliminary survey and estimate on the pow- 
er plant at Priest Rapids, for the Mattewa Power 
& Irrigation Company, and that was up, under con- 
sideration, at that time; made a survey and estimate 
for Joe Hoskins over near Moses Lake, and we had. 
under construction one for the Aronda Water & Land 
Company, another for the Entiat Irrigation Associ- 
ation; that is near the Columbia River above Wen- 
atchee, and just about the same time one for George 
D. Brown on the Chelan Falls, on the Columbia Riv- 
er, one for the Long View Orchard Company, on 
the Columbia just above Wenatchee, and severai 
others. We were constructing furnishing material ; 
some of them we were only consulting engineers on, 
but we furnished machinery for all of them, too. 
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Q. They were all taking money too? 

A. I should say so. 

Q. Now, when you started in on this contract you 
said you made some investigations, and that you 
found—and then at that time, as I think, examined 
some water mortgages or water contracts, or some- 
thing like that. 

A. When Mr. DeLarm, submitted these water 
mortgages as assets, I enquired first of his attorney 
as to the validity of them, whether a man has a right 
to mortgage property that he didn’t have a deed for, 
that is still in the government for a lot of these were 
just simply desert land filings, and he said that they 
were all right, that he had written to the Secretary of 
the Interior, and expected a letter any time. I went 
over to Ballinger, Battle & Ronald, and asked them 
their opinion, and they said that a man having a des- 
ert filing had a perfect right to mortgage it and the 
mortgage was good. 

@. You have said you didn’t turn back the Tacoma 
property, because they never fulfilled their part of 
the agreement. Did you have any securities which 
you did surrender when you got the Tobey ranch? 

A. We had some water mortgages which we sur- 
rendered them, some. Some were given to William 
T. DeGraaf, and signed for by him for the Columbia 
River Orchard Company, and some I think, were 
given to Mr. DeLarm, personally. 

Q. Did the financial suecess and validity of this 
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project, from your examination and knowledge of it 
depend on the possession of the Northern Pacific 
land ? 

A. No, sir. I felt confident that they could get it 
at any time they got their ditch completed, and 
showed good faith. The ownership of that land 
would not at any time have been necessary to the suc- 
cess of the undertaking. I don’t think it depended 
on securing that land. It would have been a feasible 
project; we could have sold water to everyone below 
the ditch and everyone below a proposed ditch above; 
that many outside of the Northern Pacific seven or 
eight thousand acres. They were willing to pay for 
water $100. an acre, which was about the going price. 

Witness, referring to the 15th of March, when hz 
was in Mr. Brazell’s office, said I know I was in Se- 
attle, on the night of the 14th, from a letter I ordered 
my stenographer after she had left to write for me. 
and she wrote it on the 15th and signed it for me. 
I am sure from my notation on that letter I came 
down here only on the 15th. 

Q. Why were the Puget Sound Bridge & Dredg- 
ing Company, permitted to foreclose their lien? 

A. We had agreed with Mr. DeLarm, that we 
would secure the release of that lien if he would pay 
in $7500., but he never paid the $7500. 

Q. That should have come from the Clapp mort- 
gage? 

A. Yes, sir. Mr. DeLarm had a written from our 
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company to that effect. It has already lapsed, but 
we would be very glad if they would pay the $7500. 
with the thousand dollars attorneys fees that ac- 
erued afterwards and expenses and interest from 
that date to this. We have so expressed to Mr. An- 
derson, who is reorganizing the concern. 

Cross Examination. 

(Questions by Mr. WILLIAMS.) 

Mr. Kilbourne, you testified that in the agreement 
with Mr. DeLarm about the 24th of March, 1911, you 
settled on the consideration for the Tobey land as 
the $43,000. that the Columbia Orchard Company 
owed you. Is that correct? 

A. No, you have that a little bit twisted. That was 
only a part. 

Q. I understand; but that was a part of the con- 
sideration, that $43,000? 

A. No. This was E. C. Kilbourne and C. A. Kil- 
bourne. The agreement on the 24th of March, and 
we agreed to pay off the Kilbourne & Clarke claim 
of $43,000. . 

Q. Now, then, in addition to that, you say you 
agreed to do additional work? 

Yes, sir. 

For $16,000. estimated value ? 
Yes, sir, and still more. 

Then the second unit? 

Yes, sir. 

At how much? 
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A. $10,000. 

Q. Now, you say that DeLarm was to pay $7500. 
on the Bridge & Dredging Company account? 

A. Yes, sir. 

Q. And the Moran account how much? 

A. $2250. We, however, had security which was 
to be deeded back to him. 

Q. Now, what did you figure as the total amount 
that you paid DeLarm for the ranch? 

A. We don’t figure it in any particular amount. 

Q. Well, you have figured that up, haven’t you? 

A. Oh I think so, but I haven’t figured any par. 
ticular amount. It was those things. Was money 
across, back and forth. 

Q. That would be $43,000. and $16,000. and $10.- 
000? 

A. How much those were added to. 

Q. $69,000? 

A. Take off $7500.00. 

Q. Take off $7500.00 ? 

A. No, I don’t know as you heed take that off; 
just leave it on. 


Q. What? 
A. No, that don’t come off really. 


Q. Does it go on or off now? IT want to get a fair 
understanding of that? 

A. I don’t care what you do with it. 

Q. How is that? 
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A. It really wouldn’t effect us; it wouldn’t effect 
the question at all. 

Q. Now, is that $69,000 with $7500 in addition, 
of $69,000 less that ? 

A. $69,000 is the gross amount. 

Q. That is the gross amount that you agreed with 
Mr. DeLarm on? 

A. We didn’t do it in figures; we said we would 
take the ranch and do so and so, and he would do so 
and so, and we didn’t reduce it to figures at all; the 
consideration wasn’t in dollars; he wasn’t paying 
us in dollars; he was paying us in a ranch, and you 
could call it $140,000 as Mr. Tobey did once, or 
$100,000 as he did once, or $75,000 or $80,000 as he 
did once. 

COURT: Counsel wants to know how much the 
ranch cost you; how much you allowed DeLarm fox 
the ranch. 

A. Practically those figures, Judge. 

COURT: $69,000. 

A. Yes, sir. 

Q. Now, at that time you say you estimated the 
amount of work to be done on the pumping plant to 
complete it at $16,000? 

A. Yes, sir. 

(Colloquy between Court and Counsel.) 

Q. You estimated it at that time at $16,000. and 
you figured this $48,000 and $10,000 for the addition- 
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al unit; that made $69,000. Now, was this $7500 to 
come out of that or in addition to it? 

A. Mr. DeLarm was to pay that, and I was to turn 
back this Tacoma security which he estimated was 
worth about $15,000; that is another element of value 
there. 

Q. How is that? 

A. I say the Tacoma property makes another ele- 
ment in the situation; there are two pieces of prop- 
erty there that he considered worth $15,000. 

COURT: Those are the ones put as security for 
the dredging ? 

A. No, no, not put up as security ; still in my name 
now. 

COURT: Isay put up to you as security ? 

A. Yes. 

Q. These pieces of property were put up as secur- 
ity for this $43,000 under your contract with them? 

A. Yes. 

Q. And what did you say you did with that? 

A. Still in my name now. 

Q. Now one of these is the Reinmouth property. 
is it? 

A. Yes. 

Q@. And the other one? 

A. Called the Billings property. 

Q. Now, for what reason are you holding the Bil- 
lings property at this time? 

A. Security for this Moran claim and the $7500 
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that they haven’t the Columbia River Orchard Com- 
pany haven’t paid the Dredging Company. 

Q. Now, then in the adjustment, Dr. Kilbourne, 
I believe you said that this $17,500 mortgage was 
given for the purpose of, paying the $10,000 for the 
release of the additional unit, and to pay the Puget 
Sound Bridge and Dredging Company for the re- 
lease of their lien? 

A. So that we might secure that inoney to do 
those two things, yes. 

Q. Now, if DeLarm agreed to pay that money to 
the Puget Sound Bridge & Dredging Company to 
have them release the hen, why were you paying it? 

A. Because Mr. DeLarm didn’t have the cash 
and the Puget Sound Bridge & Dredging Company 
were holding the Kilbourne Clark Co. 

Q. Now why, if at the same time DeLarm owed 
vou $7500 to go to the Puget Sound Bridge & Dredg- 
ing Company—why did you pay him $10,000? 

A. To be released from installing that other 
pumping plant; we had gone into the farming bus- 
iness and out of the contracting business, and so as 
to have no installation contracts on hand. 

Q. I-see, but I don’t quite catch your idea there; 
wouldn’t that make DeLarm indebted to you in the 
further sum of $7500 if you paid his indebtedness 
in that amount? 

A. Not any more so than he was indebted. J 
don’t see that it would make him in debt any more; 
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he would be indebted to us instead of the Puget 
Sound Bridge & Dredging Company; that is all. 

Q. When you gave that Mortgage, who did you 
deliver it to? Who did C. A. Kilbourne deliver it 
to? 

A. Mr. Wakefield. 

Q. Were you present at that time? 

A. Yes. 

Q. And you were interested in the proceeds of 
that mortgage personally ? 

A. Certainly to the extent that we were both in- 
terested in the whole matter, Mr. C. A. Kilbourne 
and myself. 

Q. How did it come, being interested in the mort- 
gage and the proceeds of it to that extent, that you 
didn’t pay any more attention to what became of 
the proceeds than you seem to have done? 

A. Perhaps you don’t know how much; perhaps 
it don’t seem as much as it really was; hasn’t 
been any seeming around here. If you had been on 
the ground, you would think differently. 

Q. Well, I am asking you why you didn’t pay 
more attention to the place where the proceeds went 
to than you did. It appears in the evidence here 
that the $7500 never reached the Puget Sound Bridge 
& Dredging Company at all. 

A. Well, to clear up from your mind any seem- 
ing appearances, I will state that we haunted that 
man day and night and we employed an attorney to 
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collect the money and to prosecute him in any way 
and every way that they saw fit, and Mr. McClure 
of McClure & McClure has done everything we could, 
and if you can collect money out of J. Alexander 
Wakefield, I will give you all you can get. 

Q. Well, you seem to have had confidence enough 
in him to entrust him with that mortgage. 

A. Certainly I had confidence in him; didn’t know 
anything to the contrary; the greatest surprise of 
my life when it turned out the way it did. 

@. How did it come when you didn’t know that 
the mortgage had been discounted five thousand dol- 
lars until this case was commenced ? 

A. I didn’t say so; I knew that in the bankruptey 
proceedings in Seattle. 

@. Was that the first time you knew it? 

A. No, I think I discovered it before that. No 
I think I discovered it soon after—we were trying 
to collect the money from Wakefield. 

Witness was handed a statement dated September 
22, 1910, showing indebtedness of the Columbia Riv- 
er Orchard Company to the Kilbourne Clarke Com- 
pany, engineers, identified by witness introduced 
Plaintiffs’ Exhibit 135. 

Q. Now, the statement, Dr. Kilbourne, shows on 
July 15th a eredit for cash by Hawkins of $1334.00; 
just explain. 

A. Mr. DeLarm brought to us a mortgage which 
was turned in as payment on account, and Mr. Haw- 
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kins was the man who paid off the mortgage and 
gave us a check for it. The next item, by cash, July 
16th, by Sam Archer $825.00, is the same way only 
Mr. Archer paid it. 

@. That was another mortgage? 

A. Yes. 

Q. Now, were these mortgages made to Mr. De- 
Larm or to Mr. Biehl, or to DeLarm and Biehl, or 
how ere they made? 

A. No;no, I think they were mortgages that they 
had acquired. A client of Mr. Hawkins, and a cli- 
ent of his paid the mortgage although he gave us 
the check. 

Q. From whom did you get the mortgages? 

A. From Mr. DeLarm. 

Q. They were some he had traded for? 

A. Yes, sir. 

Q. Now, in this account there are a number of 
items of invoices of the Puget Sound Bridge & 
Dredging Company and work done by them. Are 
those accounts for which the Puget Sound Bridge & 
Dredging Company’s account was made up ? 

A. Yes. 

Q. Then the $24,000 or such matter that was due 
to the Puget Sound Bridge & Dredging Company is 
wholly included in this $43,000? 

A. I think so, yes; they didn’t work any after that 
time. 
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Q. Now, was there two or three—there are three 
items, I believe in this, of the Moran Company ? 

A. Yes. 

Q. Does that include the Moran account about 
which you testified that DeLarm was to pay? 

A. Yes; I don’t know that it includes it all. It 
may ; I presume it does. 

Q. Now, what payments were made to the Puget 
Sound Bridge & Dredging Company on their ac- 
count ? | 

A. By whom? 

Q. By you? 

A. We paid them about $5,000. 

@. Where did you obtain the money from to pay 
them? 

A. C. A. Kilbourne, advanced $2500, at one time, 
and I think $2500. of it was from this ranch, the 
mortgage on that ranch. 

Q. You didn’t pay them any money then, that 
you got from DeLarm and Biehl ? 

eNO: 

@. Were there any other business transactions 
between you and the Puget Sound Bridge & Dredg- 
ing Company than this one? 

MR. WOOD: Just a moment, I am not clear my- 
self about the purport of this cross examination, but 
I want to object to any questions going into amount 
of consideration, the bill doesn’t allege anything of 
the kind. It alleges no consideration passed direct- 
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ly from these people to the Tobey boys. It isn’t pre- 
tended it did. We took it as if it had passed thru 
Mr. DeLarm’s hands. He furnished the considera- 
tion. 

COURT: I suppose the purpose of this cross ex- 
amination is to show just what these people did pay 
for the land as it may bear upon their knowledge of 
this alleged fraud. I am not clear about this testi- 
mony myself. 

Q. You said that at the time of this adjustment, 
DeLarm, owed the Kilbourne & Clarke Company 
$43,000. and at the same time they owed the Dredg- 
ing Company a larger amount. 

A. No, we owed the Dredging Company, and they 
owed the Dredging Company, only because they 
owed us $43,000. 

COURT: The $43,000. that DeLarm owed the 
Kilbourne Clarke Company, including the Dredg- 
ing Company ? 

A. Yes, sir. We were personally liable, the Kil- 
bourne Clarke Company was to all these concerns. 

MR. WOOD: In order that it may be clear, the 
Puget Sound Bridge & Dredging Company, was a 
sub-contractor under them. The Moran account was 
in the same condition, sub-contractors, and they owed 
the debt. 

Q. And that account of the Puget Sound Bridge 
& Dredging Company is the same one for which 
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COURT: That was after the supplemental agree- 
ment of May 10th? 

A. Yes, siz. 

@. Did vou send the Columbia River Orchards 
Company any statements after that one of the 22nd 
of September ? 

A. I think not. 

Q. That was the last statement you sent them? 

A. Ibelieve so. There were some items of expense 
after that time, but they were not very large. 

Letter of February 8th, 1910, signed by Mr. Kil- 
bourne identified, introduced Plaintiffs’ Exhibit 137. 

Receipt for Reinmouth property dated September 
20 1910, identified, introduced in evidence, as plain- 
tiffs exhibit 138. 

Q. How many mortgages was it that you obtainea 
from Mr. DeLarm? 

A. Three I think, I ain’t sure. 

Q. Two of them were mentioned in this state- 
ment ? 

A. Yes. 

@. And what was the other one? 

A. One later that Mr. Anderson had something 
to do with. We got out of the latter mortgage, i 
think, $800., which was credited to the Columbia 
River Orchard Company. 

@. Then that should still further reduce the 
amount of $43,000. should it not? 

A. Yes. 


W.E. DeLarm, et. al. 42) 


(Testimony of E. C. Kilbourne.) 

That amount doesn’t appear on the statement; it 
was after the $43,000. item. At one time I had 
$152,000. face value of these water mortgages, at 
another time $88,000. I don’t think we surrendered 
any at the time we took the Reinmouth property. 

Witness was handed receipt for two water mort- 
gages, signed by Mr. Biehl, identified, marked 
‘Plaintiffs’ Exhibit 139. 

@. How did you come to surrender these two 
mortgages of Frank Clymer and William KE. Stick- 
els at that time? 

A. We had earned considerable money previous 
to this time and had this property turned over to us. 
Previous to the date of that September, statement, 
we had been paid $4,000, thru these mortgages and 
other means. 

Q. Then this statement of September 22, 1910, 
why was not the total credited upon it? 

A. Because it had been credited before. They paid 
us the total of $4,000. Just when it was credited © 
don’t know because I don’t keep the books, and didn’t 
keep the books. Not all of it is shown there (refer- 
ring to statement) because some of it was made after- 
wards. 

Q. Now, why at that time did you surrender these 
two mortgages ? 

A. We had plenty more and they asked for them. 

After considerable cross questioning as to where 
the other payments came from besides those shown 
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on statement and what they were, witness said: 

I am very clear in my mind that there was $4,000. 
paid that was the total amount ever received from 
them. 

Witness handed letter dated June 8th, 1911, iden- 
tified. 

Q. Now in the letter that you signed, dated June 
8, 1911, you say there is a copy of a letter enclosed 
from Mr. C. A. Kilbourne, that Mr. C. A. Kilbourne 
wrote. Examine the copy and state whether or not 
that is the one that you enclosed in that letter. 

A. I don’t see that it says so. 

Q. ‘“‘Mr. C. A. Kilbourne wrote such a letter in 
your office, dictating it to your stenographer, anil 
she sent a copy of the letter to me. J am somewhat 
doubtful of the wisdom of my writing on top of the 
letter from Mr. Kilbourne, copy of which we en- 
close.’” Now examine the copy and see if that is the 
one you enclosed. 

A. I don’t remember, too long ago. I presume 
likely. 

Q. Well, examine and see. 

A. Id didn’t write the letter. 

Q. Well, you enclosed the copy in the letter you 
wrote. 

A. Well, I couldn’t identify the copy. 

Q. Just examine the copy carefully and see. 

A. I couldn’t identify it. 

Q. Well, did you read the copy when you sent it? 
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A. I presume [I did, I don’t know. 

Q. Just read that over, and state whether or not 
that is a copy of a letter that Mr. C. A. Kilbourne 
wrote ? 

A. Well, I don’t know. If it had been one I wrote. 
I could tell from the language, even if my signature 
was not there. But for another man, I couldn’t. { 
paid little or no attention to it. 

Q. Do you deny the copy there is the copy of one 
that he wrote? 

A. No, I don’t deny that the moon was made of 
green cheese either. 

MR. WILLIAMS: We offer in evidence the first 
two, and ask that the third one be marked for iden- 
tification. 

E. C. Kilbourne letter 6/8)11 marked ‘Plaintiffs’ 
Exhibit 140.”’ 

Statement enclosed marked ‘Plaintiffs’ Exhibit 
141.”’ 

Letter enclosed marked ‘‘ Plaintiffs’ Exhibit 142 
for iden.’’ 

Assignment of a lot of water mortgages identified 
by witness introduced in evidence as ‘‘ Plaintiffs’ Ex- 
hibit 143.’’ Dated April 30, 1910. 

About that time, the time of the Tobey deal I think, 
we surrendered some of the water mortgages. We 
surrendered some that we had previous to that date. 
We at one time had $152,000. Then for awhile we 
had $88,000. At about the time or soon after the To- 
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bey deal was consummated we surrendered all we 
had. 

Q. This exhibit 141, bears no date, can you tei! 
when you assigned these mortgages back to the Co- 
lumbia River Orchard Company ? 

A. No, sometime not a great while after the 27th 
of March. 

Q. You are satisfied that you transferred these 
back to the Columbia River Orchard Company, after 
the 27th of March. 

A. I don’t know it might have been earlier than 
that even. 

Q. Now isn’t it a fact that they were all surren- 
dered prior to the first day of February, 1911, that is 
those that are mentioned in this exhibit 141? 

A. Yes some of them I think we did surrender 
before. We had 152 at one time and then we surren- 
dered a part, and then we surrendered a part so we 
only, had $88,000. 

Q. This amounts to just 88,000, are these the 
88,000 that you had left? 

A. I don’t know, I presume so. 

@. They were not transferred back on account 
of the Tobey deal ? 

A. Not necessarily, no. We were protected by a 
lien then, and some of those mortgages had run out 
at that time. Some of those mortgages expired in 
May 1910, some of the first mortgages got. I am not 
sure whether it was May 1910 or May 1911. It didn’t 
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worry me about their running out, I knew we could 
always renew them. The parties would jump at the 
chance to renew them, if they could see the water in 
the ditches. They were more anxious to give the 
mortgages than anybody was to take them. 

The Reinmouth property was located at Taccma, 
and also another piece, Billings property. 

Q. Did you receive any other property as sv- 
curity? 

A. Yes. A lot that came through Mr. Morrison in 
Burke’s Second Addition to Seattle, over near Mr. 
Baker Park. 

Witness handed receipt dated September 21, 1910, 
signed Kilbourne Clarke Company, by witness and 
was asked if it was the receipt for the property just 
mentioned. 

A. This is not the same property. I think I held 
it (referring to the property in receipt) for a short 
time. I never used it turned it back very quickly. 

Receipt introduced marked ‘‘Plaintiffs’ Exhibit 
144.”’ 

Q. Why didn’t you retain the title to the prop- 
erty in this last receipt, Exhibit 144? 

A. If I remember correctly, it was that there was a 
mortgage against it which amounted to about as 
much as the value of the property, for I have inves- 
tigated the value of the property. It is in an outlying 
addition across Lake Washington. 

Q. In the receipt the deed is from Bertram H. 
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Taylor and George C. Hodges, to blank. Did you 
mean by that that the name of the grantee was blank 
in the deed? 

A. Yes, sir. 

Q. Who filled in the name of the grantee after- 
wards ? 

A. I don’t know, I turned it back to them, I don’t 
know what became of it after this. 

They brought in other property, that they offered 
to us. I don’t know that they brought in any other 
deeds. 

Q. Did you have some dealing with a man by the 
name of Ezra? 

A. I don’t remember Ezra, one of the old pro- 
phets. There is a man whose name began with E. 
T think that had to do with that Green Lake prop- 
erty. It don’t sound like Ezra. I think his name 
was Espey, something like that. 

Being asked about the property turned over to the 
Puget Sound Bridge and Dredging Company, an- 
swered, I turned over personally a three-quarter in- 
terest in 160 acres of land on the ridge between Se- 
attle and Tacoma, west of Auburn. 

Witness handed a letter written by him to C. M. 
Glover, identified, introduced, Plaintiffs’ Exhibit 
145. 

MR. WOOD: I object to that. We never will get 
to the end of this. 

COURT: What do you want to show? 
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MR. WILLIAMS: I hold his letter in answer to 
that, your Honor, which suggests that he trade his 
land to Hodges for seven per cent twenty year bonds, 
the same kind of bonds that the Tobey Brothers trad- 
ed their ranch for, showing his connection directly 
with trades for these bonds. 

COURT: That is written two months after the 
trade; after he admits he knew that bonds had been 
traded. Put that in the record if you want to. The 
only thing the Court can draw from that is that at 
the time he thought the bonds were good. 

MR. WOOD: I think I will withdraw my objec- 
tion. We would rather explain those things. 

We suspended work on the plant up there in Sep- 
tember 1910. That was the last work, except we em- 
ploved a watchman there and did a little work after 
that, not to amount to much though. We recom- 
menced in 1911, about the 20th of March, completed 
the work in June 1911. I guess we didn’t do any 
actual work until about the first of April to amount 
to anything, except making camp, and preparing. We 
had from six to twenty, men, varied. We put in, 
if I remember correctly about 80 feet of the tunnel, 
intake tunnel, that took a great deal of concrete as 
well as lumber and timber, and we put in the outlet 
pipe, which was not in our original contract, from the 
plant up to the canal, about 700 feet, 4 foot pipe. The 
intake pipe cost between four and six thousand dol- 
lars. I don’t know but what it cost more than $6,000, 
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somewhere in the neighborhood of $6,000. I should 
judge. The cost of the pipe from the pumping plant 
to the ditch was in the neighborhood of two thousand 
four hundred dollars including what it eventually 
cost us. We had to go and regrade the excavation 
for the ditch, as it had all blown full of sand nearly 
the whole distance. We estimated that at $2,000. 
before we started work, but all of the work cost more 
than we estimated. The machinery was put in in 
April and May. At that time we paid the freight 
and we paid the difference between what we had 
billed the people the year before. We paid all the 
bills of the General Electric Company, Delavel Steam 
Turbine Company, and Rumsey Company for the 
small pump, Kilbourne & Clarke Mfg. Co., for the 
switchboards, for the motors and mounting of the 
Rumsey pump, George P. Adair Company for the 
pump, the Gray and Barash Company for setting up 
the switchboard, connecting it, a lot of piping and 
valves. 

We will give you a statement all together it 
amounted to $17,000. or a little less. 

Q. Didn’t you testify before the referee in bank- 
ruptcy, in Seattle, that the machinery had already 
been paid for the year before. 

x oko iy oie JE CUE 

@. The Puget Sound Bridge & Dredging Companys 
didn’t do any work after 1910, did they ? 

A. No. 
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Q. Then if anything was there while they were at 
work it was there in 1910, was it not? 

A. Sure. 

Q. When did the Kilbourne & Clarke Company, 
quit business? 

A. Ended December 31, 1910. 

Q. Now, you said that C. A. Kilbourne, furnished 
to the Kilbourne & Clarke Company about $72,000. 

A. Kilbourne & Clark. 

Q. Now, I believe you said the reason for making 
the deed to him was that your wife wouldn’t sign any 
notes. 

A. That was one of the reasons, and also it was im- 
material who secured, C. A. Kilbourne, or myself. It 
was the firm then of E. C. and C. A. Kilbourne on this 
particular deal, and it would. and it would have been 
practically immaterial who owned it. 

Now who was the Kilbourne Company? 
HE. C. and C. A. Kilbourne. 

Is it incorporated ? 

No, sir. It is now. 

Since when ? 

Oh, about a month ago. 

sitness, was asked how much time he had spent | 
on the Tobey ranch. 

A. I couldn’t right off hand, give the number of 
months, but have been there a great deat, very fre- 
quently, and all winter long, putting in buildings and 
other improvements. I have full charge of it. The 
superintendent was under me. The accounts are all. 


iPOPOPOS 
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kept in the name of the Kilbourne Company, have 
been ever since we had the ranch. 

Q. Who constituted the Kilbourne Company, 
prior to the time they were incorporated ? 

A. HK. C. and C. A. Kilbourne. 

Q. Isn’t it a fact that C. A. Kilbourne, pretendec 
to be president of the company, during the years 1914 
and 1912? 

A. Not only pretended to be but he was. 

Q. I understood you that the company had onlv 
been incorporated about a month. 

A. That is true, but we treated it just the same 
as though a company, all though it was a partner- 
ship, and I signed as vice president, and he signed as 
president. We had intended to incorporate from the 
start, sometime when we got around to it. 

Witness was asked how much grain they got on the 
place in 1912. 

A. About 47,000 bushels, 2900 acres in cultiva- 
tion. 

@. Did you get all that off the Tobey Brothers 
ranch? 

A. No, I think the only piece is what is called the 
Chance quarter, between 100 and 120 acres. 

Q. I believe you said Mr. Kilbourne, that you got 
a piece of property in Burke’s Addition to Seattle, 
from the Columbia River Orchard Company. 

A. Yes, sir. 

Q. What did you do with that? 
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A. Still have it. Still have itin my name. Took 
it in pay; final settlement. 

Q. You still have got that as security? 

A. No. 

Q. You have got that in addition to the Tobey 
Brothers Ranch? 

A. Yes, sir. 

Q. Did you get it before or after the Tobey deal? 

A. Before. 

@. And you had the title in your name at that 
time ? 

Aue YES, Sif. 

Q. How did you come to get it? 

A. Turned over to us by Mr. DeLarm—The Co- 
lumbia River Orchards Company. When it was 
taken, there was no price fixed, but he called it worth 
$1,000., Mr. DeLarm did. Went out and had it ap- 
praised by the neighbors and got all the way from 
$700 to $1500. according to which man gave the price. 

Q. Why, didn’t you turn that back to Mr. De- 
Larm, when you made the Tobey deal ? 

A. It was part of our deal by which we were to 
keep it; everything that had all ready been turned 
over to us previous to that time,—we just sawed off 
the account at that date, except the agreement to turn 
back the two Tacoma properties, when they paid the 
$7500. to the Bridge Company, and the $2200. to the 
Moran Company. 
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Redirect Examination. 

If Mr. DeLarm, when he got the Clapp mortgage, 
had realized the full amount and paid the $7500., 
over to the Puget Sound Bridge & Dredging Com- 
pany, as he ought to, then there would have been no 
hen on the property, would there ? 

A. That is correct. 

COURT: No len on the Orchards property. 

MR. WOOD: Yes, sir on the Orchards’ property. 

I will show you a statement dated October 31, 1910, 
with a lead pencil memorandum at the foot, and first 
I will ask you whose memorandum that is. 

A. That is my writing and my innitials. 

Q. Can you identify that then as a statement which 
went out to the Orchards’ Company? 

A. Well, I am not positive that it went to them, 
but it undoubtedly did, our bookkeeper made it up. 

Q. Itis your retained copy, is it? 


A Yesisin 
Q. In your files? 
A. Yes, sir. 


@. Examine that and see if there are any credits 
on that for those later payments that were realized 
from those various sources, securities and others. 

A. Yes, there is a eredit memorandum of drayage 
account $11.00; Watchman’s supplies, $11.40; sal- 
aries $70.00; Cash, proceeds equity deed Green Lake 
Addition, $1,000.00; cash W. E. DeLarm, $100.; cash 
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W. E. DeLarm, $100. and by cash December 27, 1910, 
$350. 

Q. Was that after that statement of September 
there? After that statement of September there were 
eredits given and statements rendered them accor- 
dingly ? 

A. Yes. We gave all those credits on our books; 
all that I have spoken of, and maybe more that [ 
didn’t speak of. 

Q. Then I come to this point: That when the set- 
tlement was made with DeLarm, speaking in round 
numbers, with all credits taken, $43,000. in round 
numbers was owing your company ? 

A. Yes. 

Q. And after that nothing was received for which 
he was entitled to credit, is that right ? 

A. That is right, yes. 

MR. WOOD: I offer this in evidence. 

Marked ‘‘ Defendants’ Exhibit L.’’ 

Q. Iwill show you duplicate of statement of Sep- 
tember 22, 1910, already in evidence, Plaintiffs’ Ex- 
hibit 135 and ask you who put the acceptance of it 
as a stated account on the corner? 

Pir, W. i. DeLarm. 

Q. Did you see him do it? 

A. Yes, sir, asked him to do it. 

MR. WOODCOCK: What is the date of that ? 

MR. WOOD: It is the same date as yours, and 
I offer it in evidence. 
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Q. From that time did that account bear interest? 

A. Yes, sir, and interest was properly chargeable 
before that time, but our bookkeeper usually neglect- 
ed to do it. 

Q. Then what is the meaning on this statement 
‘‘Tnterest not included’’? You say you wrote that 
there (referring to Exhibit L). 

A. Because our bookkeeper neglected to put in 
that interest. Interest was properly chargeable from 
the dates in the original contract, when they failed 
to pay—imake the payments as agreed. 

Q. By the terms of the contract? 

A. Yes, sir. 

Q. Well, that is in evidence and will speak for 
itself. Now, there has been some suggestion here on 
cross examination that seems to me to bear this im- 
port; that you claim to have expended in round num- 
bers $17,000. in doing your supplementary work, but 
that part of that was made up of machinery, switch- 
boards, the stuff already on hand and paid for by the 
Orchards Company, prior to that time. Is that true? 

A. Well, part of the machinery 


the machinery 
had been charged up to them in part, as far as Kil- 
bourne and Clark had had to pay it. 

Q. Representing actual money paid out? 

A. Yes, part payments on machinery and—but not 
the full payment on all the machinery, and there were 
things in there. 

@. Was there anything in that $17,000. that didn’t 
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represent or was that total of $17,000. actual cash 
outlay to complete the work according to your agree- 
ment? 

A. Yes, sir; thatr was no profit put in. 

Q. I mean there was nothing put in there that was 
charged over twice? 

A. No, sir; there might have been in this way; 
there was some lumber and forms, timbers gotten out. 
and charged the year before. When we came to do 
the work, we found that Mr. Fox, had taken these 
timbers and used them on his ditch, and we had to 
buy more new. 

Q. Well, that was a new outlay? 

mw © es. 

Q. All that I am asking you is this $17,000. was 
every cent of it actual honest new outlay? 

A. Yes, sir. 

Q. You have an interest in this Tobey ranch ? 

fee Yes, sir. 

Q. Now, Plaintiffs’ Exhibit 145, is a letter dated 
May 27, 1911, to Mr. C. M. Glover, at Rock Creek, 
Oregon, stating that you have examined the 640 
acres of wheat, believe it to be a fine tract of land, 
and that you didn’t care to take it but referred their 
letters to DeLarm and Biehl, Empire Building, Se- 
attle, saving that they bought the Tobey ranch and 
paid for the same in bonds of the Columbia River 
Orchard Company.’’ ‘‘You might write them ad- 
dressing,’ etc. After you people bought in there 
and became known ‘as having purchased in there, did 
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you receive several offers of sale from different peo- 
ple? 

A. I thought the whole country was coming down 
on us for sale. 

Q. And you got a great many of those letters ? 

A. Letters and personal interviews offering prop- 
erty for sale. 

Q. And did you make the same answer to all of 
them that you had referred them to the same peo- 
ple, DeLarm and Biehl, that they might deal in 
bonds ? 

A. No. This is the only one that I ever referred 
to them. He wrote twice to me. 

@. Myr. Glover did? 

A. Yes. 

Q. Have you got the other letter? 

A. I have a copy of it. 

MR. ERSKINE WOOD: Have you a copy of it? 

A. No, not a copy of Glover’s letter. I have a 
copy of my answer. 

Q. (Taking letter) Well this is a little earlier 
than the letter they have introduced, May 23, 1911. 
I will ask if that is a true copy of letter you sent to 
Mr. Glover? 

A. Yes, sir. 

MR. WOOD: I offer this in evidence, just to com- 
plete the transaction; It is not very important. 

Marked ‘‘Defendants’ Exhibit N.”’ 

Q. Now, at the time, May 27th, or the end of May, 
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at the time you wrote this letter, did you believe 
those bonds good? 

me Yes. 

Q. Why did you think they were good? 

A. Because we had practically completed the 
pumping plant then, Fox was about through with hid 
ditch, well along with it, and it looked as though 
things were going to be all right. 

Q. You thought water would be in the ditch? 

A. Yes, sir; we had then the machinery all, in. 

COURT: Did you know how many bonds had 
been issued ? 

A. I supposed, $300,000. 

COURT: That is what you thought whe you 
wrote this letter? 

A. Yes, sir; I will state right here, there was 
something I forgot when they asked me the ques- 
tion; when DeLarm told me he paid $140,000. in- 
stead of $120,000 bonds, when I learned that, I was 
interrupted or else I forgot, some additional con- 
versation, which is this: When I protested about 
his paying such a price for the farm, it wasn’t worth 
it, and he explained, why, as I said, I asked him— 
I says, ‘‘Where did you get your bonds? How did 
you get so many?’’ I had in mind all the time he 
had $300,000. I wondered how he could get $140,- 
000. then because I had known of some of his—of his 
having bought properties for, bonds, he told us 
about, but he said ‘‘Why, I traded for some of the 
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bonds, and got them back, and that gave me enough 
to furnish Tobey Brothers with $120,000. 

Q. Then you didn’t know that it was an unlim- 
ited issue, based on percentage of securities ? 

A. No, he had told us it was limited to $300,000., - 
and that it what we had gone on all the time; and 
the Trust Company was the Washington Trust Com- 
pany of Seattle. 

Q. And vou went on with your contract on that 
ground ? 

A. We went down to the Washington Trust Com- 
pany, and I saw John Schram the president, and 
he said yes, they were trustee for the bonds, and they 
would not be issued until the mortgages were put 
up with them, and I further knew Mr. John Schram 
and Mr. John Clise were both interested in a large 
irrigation scheme in Billings, Montana, and both 
understood the irrigation and bond business. 

Q. You thought $300,000. bond issue was the 
limit ? 

A. Yes, sir. 

Q. That was as high as it could go? 

A. Yes, under the mortgage, and was so told by 
Mr. DeLarm. 

Q. Now, I wish you would explain—I won’t say 
to the Court but for my benefit—just what induced 
you or Mr. C. A. Kilbourne your partner, both of 
you, to put a second mortgage on that land for $17,- 
900. ‘Tell how it came up and why you did it. 
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A. We were crowding Mr. DeLarm all the time 
to pay that $7500 as he had agreed, to the Puget 
Sound Bridge & Dredging Company. 

Q. To relieve the hen? 

A. To relieve the lien, and relieve us on the $7500) 
because we owed them then about $25,000. and the 
Puget Sound Bridge & Dredging Company had a 
suit stated over at Ephreta, to foreclose that lien, 
and asking for a judgment against the Columbia 
River Orchards Company and Kilbourne & Clark 
Company, and they at our request, and at Mr. De- 
Larm’s request, on promises that he would get that 
$7500. postponed that suit from month to month, 
and month to month, until they had gotten what ! 
thought was the limit of their patience, and were go- 
ing ahead to take out judgment against us. We owed 
it anyhow, and we didn’t want to have a judgment 
taken out against the Kilbourne & Clark Company. 
We wanted to keep its name clear, and we owed it, 
had to pay it, and it didn’t make any difference at 
that time whether we paid the bill ourselves, and 
then DeLarm owed us, or leave it go and have De- 
Larm owe the Puget Sound Bridge & Dredging Com- 
pany, and they jump on us; the money was coming. 

@. And Wakefield should have turned in that 
money for the benefit of the Puget Sound Company ? 

A. Yes, sir; a breach of trust on his part. 

COURT: Do I understand, Dr. Kilbourne, that 
the reason you did not follow up this $17,500, and 
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see that it was so paid over, was that you trusted 
Mr. Wakefield to do that? 

A. Yes, sir; and as soon as he didn’t do it within 
a very few days, then we crowded him and went to 
a lawyer and everything else. The most surprising 
deal I ever saw in my life. 

Q. You expected him to pay $10,000 to DeLarm 
and $7500. to the Dredging Company ? 

A. Yes, six. 

Q. Mr. Wakefield is any attorney, isn’t he? 

A. Yes, siz. 

Q. As far as you know, did he at that time have 
a good professional standing ? 

A. Why, I knew him by sight, and spoke to him 
on the street for ten or fifteen years, and supposed 
that while he didn’t have much practice, he was ali 
straight. In fact, I had seen him in church lots of 
times. 

Q. That ought to have made you suspicious. Now, 
up to the time of writing these letters recommend- 
ing them that they might sell their lands for bonds, 
had you any knowledge of anything that aroused 
your suspicions that DeLarm was crocked, and that 
this think was going to fail? 

A. No, Mr. DeLarm inspired perfect confidence. 

Q. You don’t have any facts in your own knowl- 
edge? 

NO: 
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MR. WOOD: There was one thing that I might 
help opposing counsel in. 

Q. You shut down work as the Kilbourne Clark 
Company because you didn’t get paid? 

A. Certainly. 

Q. And you knew you didn’t get paid because 
they didn’t have money didn’t you? 

A. Sure. 

@. And you knew they were hard up? 

A. Yes. 

Q. And you supposed when you started your 
work, and the water was going, that was the end of 
the difficulty ? 

A. Yes. 

Recross Examination 

MR. WOODCOCK: If the Court please, I will 
examine. 

COURT: All right, go ahead. 

Q. You say, Mr. Kilbourne, that you trusted 
this all to Wakefield, all that money ? 

A. We trusted the mortgage and note. 

Q. Well the money. 

A. We told him what to do with the money. 

Q. Well now, you say he defrauded you in that 
transaction ? 

A. Yes, sir. 

Q. He fooled you, that is he embezzled the money ? 

A. Yes. 
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Q. Well, you didn’t make any disturbance about 
it? 

A. I guess we did. 

@. You never had him arrested did you, anything 
hke that? 

A. No, we took it toa Mr. Walter McClure, and 
gave him authority to go the limit, and do whatever 
he thought best to get the money. 

Q. Don’t you think that a man who embezzles 
money ought to be prosecuted, if the embezzles money 
put in his hands? 

A. Well, we had a good deal of confidence in our 
lawyer, gave him authority to do whatever he want- 
ed; that is what the lawyers are for, I suppose. 

Q. But you yourself knew, independent of law- 
vers or anybody else that somebody embezzled your 
money and misappropriated it he ought to go to jail, 
or be prosecuted ? 

A. When I put a matter in the hands of a lawyer 
in whom I have confidence, I let him have it. 

Q. The way you understood, it, from what your 
lawyers told you, they didn’t think you could prose- 
eute him criminally, or anything of that kind? 

A. Yes, they thought we could. 

Q. You didn’t care to do that? 

A. No, wouldn’t do any good. He hasn’t got the 
money. 

Q. Has Wakefield got any property himself? 

A. I don’t think he has; couldn’t find any. 
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Q. So you just let the matter rest. He misap- 
propriated over $7500, of your money, and you let 
it rest at that? Without trying to get it, either in 
a civil way or in a criminal prosecution ? 

A. The thing isn’t through with yet. There are 
other things entering into it that you may not know 
of, that I don’t care to develop in court, because 
there is another suit coming up on that question. 

Q. But up to date, you haven’t made any dis- 
turbance about that? 

That is your testimony. 

What is that? 

That is your testimony. 

I ask you. 

No, you didn’t ask me. That is what you 


You haven’t made any disturbance up to date ? 
We think we have. 

Now, Mr. Kilbourne, in reference to the other 
matter about the bonds, you say that as far as you 
knew, the bonds were all right. Now, isn’t it a fact 
that up to the time of the Tobey deal, you knew that 
the DeLarm outfit and all their institutions were 
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broke, and couldn’t raise money ? 

A. They kept Mr. Fox going $5,000. a month. 

Q. Well, you couldn’t get your money out of 
them, could you? 

A. Well, the reason was very often because Fox 
was a better collector and he got it. 
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Q. Well, I am talking about you. 

A. Why, yes, the facts are — — — 

Q. Your firm was practically broke, along with 
the other firm You couldn’t raise money to carry on 
their business accoujt of the fact — — — 

MR. WOOD: JI don’t know why counsel says 
these people were broke. I don’t see why counsel 
injects in the question something that hasn’t ap- 
peared—that Kilbourne and Clark were broke. 

Q. That is what I want to find out. I think they 
were. That is the reason I ask the question. Isn’t 
is a fact your company was hard up and very much 
embarrassed on account of the fact that you couldn’t 
get money out of DeLarm? 

A. DeLarm was only one out of a dozen in the 
same fix. 

Same kind of institutions, that were hard up all 
along the line; half a dozen others. It was general. 

Q. That was one of the items, though? 

A. Sure that was one of the items. 

Q. But your company was in the same—that is. 
you were hard up, and threatened 7th your creditors, 
and you couldn’t raise the money you needed to carry 
on your business ? 

A. Well we weren’t threatened by any of our 
creditors. 

Q. Isn’t it a fact that you were very much em- 
barrassed financially about the time this Tobey deal 
came along? 
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A. I don’t know—we were short of capital; no 
question about that. 

Q. Now, you knew this, Mr. Kilbourne, didn't 
you? That the DeLarm outfit; and all their institu- 
tions, didn’t have any money; that is, if they did 
have any money, it wasn’t in sight where you could 
get it? 

A. Well, they had spent a good deal of money. 

Q. And didn’t you know further that the only 
way they could acquire property would be by handl- 
ing these bonds? 

A. Oh, no; they acquired a larger part of their 
property in other ways. The Billings property, Mrs. 
Billings hereself told me she gave an exchange for 
land over in Wahluke, Mr. Reinmouth told me that 
property at Reinmouth had been exchanged for land 
over at Wahluke. 

Q. That is trading one property for another? 

A. It was for land under the project at Wahluke. 

Q. But at the time of the Tobey deal, isn’t it a 
fact, as far as your knowledge goes, that the DeLarm 
outfit, didn’t have any money to buy property with? 

A. I don’t know. It was presumption on my 
part — — — 

Witness interrupted by objection as not proper 
Tecross. 

A. I cean volunteer the information that the Mor- 
rison place of property, that lot out in Burke’s Sec- 
ond addition was acquired with bonds. I knew that 
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from Mr. Morrison. I knew these two Tacoma prop- 
erties were acquired by Wahluke property, from the 
people themselves. Mr. Rienmouth and Mr. Bil- 
lings. 

Q. But you wouldn’t take the bonds yourself for 
vour pay? 

A. Weweren’t in the bond business. We were in 
the contracting business, and it is our fixed policy 
not to take any property, bonds, or anything else for 
our contract. 

Q. Isn’t it a fact, Mr. Kilbourne, that Mr. Fox, 
has foreclosed a hen upon the Wahluke project for 
something over $32,000 ? 

A. I understand so. I was in the court when he 
started his foreclosure. 

Redirect Examination. 

Q. You afterwards did buy the Glover land, 
didn’t you? 

A. Yes, sir. 

Q. I wish vou would just state briefly why you 
bought it after vou had written him the letter that 
vou didn’t want it? 

A. Mr. DeLarm came in about a month after 
that, a month or two and said—asked—says—‘‘T 
would like to sell vou 840 acres of land’’ I says, ‘‘We 
are not buying land’’ He says, ‘‘ Well, it joins ‘your 
ranch’’ T said ‘“Where?”’? He said, ‘‘It is the Glov- 
er land’’, I said, ‘‘ You got that’’ He said, ‘‘Yes.” T 
said, “How did you get that and Wwhen?’’ And he 
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explained that they bought it with their bonds, and 
then wanted to sell it to us. The first thing he said, 
before all this, he came in and said, this ‘‘We have 
got 840 acres of land adjoining yours. Can you take 
it to the Puget Sound Bridge & Dredging Company, 
and ask them if they will accept that and release 
that lien?’’ I said ‘‘All right. I will try and see.’’ 
And I went up and called on Mr. Hedges, president 
of the Puget Sound Bridge & Dredging Company. 
He said, ‘‘No, what we want is the ‘mon’,”’ if the 
expression he used, and I went back and told Mr. De- 
Larm that, and then he wanted to know if we would- 
n’t buy it and I told him we had nothing to buy it 
with, ‘‘ Well,’”’ he says, ‘‘we owe you. We owe Mr. 
Kilbourne, $2950. JI will take that, and you have 
an engine which we want to use over there on our 
auxiliary plant, and you have a motor boat on Lake 
Washington, haven’t you which we want to use to 
run from Kennewick and Pasco, to Wahluke”’ I said 
yes. Well, he said, ‘‘ You have some other machinery, 
haven’t you, some dredging machinery and steam tur- 
bines?”’ ‘‘Yes.’? He seemed to know about those. 
He was starting to finance a company for the Nome- 
tric Dredging Company. That is how he found that 
out; but the upshot of it was that we told hi: that if 
we could get the Puget Sound Bridge & Dredging 
Company to accept that land as security, and give 
us time, we would pay it if we could agree upon 
terms. And we went over the machinery and every- 
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thing we had, to make a trade with him; and I made 
four ot five different memorandums of the stuff, and 
then I saw Mr. Hedges again, and he said that he 
would send Mir. Dyer, the Vice-president of their 
company, up to the examine the land, and if it satis- 
fied Mr. Dyer, they would accept that as security, 
and give us additional time, but wouldn’t agree as 
to just what additional time. I think he said he 
would put it over until September. This was the 
latter part of June or the first of July. The result 
was they sent up Mr. Dyer, he was over building 
the Clackamas dam, and went up and examined it. 
and it was deeded to Mr. Dyer, but we paid for it. 
It is up now in the Puget Bridge & Dredging Com- 
pany’s hands as security. 

Whereupon proceedings herein adjourned until 
10 o’clock tomorrow morning. 
Portland, Oregon, Saturday, May 17, 1913, 10 A. M. 

E. C. KILBOURNE. Resumes the stand. 

Redirect Examination Continued. 

(Questions by Mr. WOOD.) 

Did you purchase other lands than the Glover 
lands, and purchase with money ? 


A. Yes, sir. 
Q. Adjoining these Tobey lands? 
A. Yes, sir. 


Q. Tow dod they compare in character of soil and 
location ? 
A. Practically the same. 
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q. And what did you pay for these additional 
lands? 

i. We bought 1440 acres of Mr. J. B. Garrison, 
Jr., and paid $10.87 an acre for them. 

(, What time was that you bought? 

A. That was in May, 1912. 

Q. And did you buy any others? 

A. No only that 840 acres that we spoke of yester- 
day. 

Q. What was the name of the ten hundred and 
something acres? 

A. J.B. Garrison, 1440 acres. 

Q. Why did you buy these 1440 acres from Garri- 
son? 

A. Several reasons. One reason we had an exces- 
sive amount of moisture that year and everything 
was looking fine, and it looked as if we were going 
to have a bumper crops, and we felt we might possi- 
bly be able to pay for that land, or a large part of 
it, as we had it on easy payments, out of the land; 
and we had always kept this one thing in mind, that 
eventually we expected to put water from Rock 
Creed, onto the land, and it required a large enough 
amount of land to carry through such a project as 
that; you can’t do it with a small piece of land. 

@. And how about reducing the average over- 
head charges? 

A. Oh, that is another matter too. Our overhead 
charges and my expense and superintendence and 
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a great many other items would not be any more for 
the 7,000 acres we were now handling, than the 4309 
previously. In fact, you have to have large areas there 
in order to make things pay. 

Q. You didn’t write the letter to Nott? I think 
that was C. A. Kilbourne? 

A. Yes, No, I didn’t write it. 

Q. Well, I will take that up. Those are the only 
things you acquired ? 

A. Yes, sir. 

Q. Although numerous others were offered you? 

A. Oh, we had lots of land, offered all the way 
from $12.50 to $15. an acre. That gentleman that 
was on the stand here, Mr. Ralston, recently offered 
us 200 acres for $3,000. just recently. 

@. Now, you said that DeLarm, if I remember 
correctly, told you that he what you consider, or un- 
derstood, was a bond issue of $300,000 practically 
sold in the east. 

A. Yes, that was right on the start of our first 
conversation with him in regard to the contract. 
That is after—at the time when we were drawing 
up the contract. 

Q. Did you follow that up afterwards with him, to 
find out if they were sold, why the money wasn’t 
forthcoming ? 

A. Well, I did, even before, that, he showed me 
letters and telegrams showing that the parties from 
the east, the engineer and attorney and one other 
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member of the company, would be in Wahluke on 
such and such days to examine the property, and 
then he told me, in the course of the conversation, 
that Mr. A. L. Funk, a financial broker in the Pio- 
neer Building, in Seattle—a man who stands well 
there—was the broker through whom he was deal- 
ing. I therefore went to Mr. Funk, and Mr. Funk 
confirmed everything that Mr. DeLarm had said. 
Then later, two or three months, I think it was, when 
the money was not forthcoming, I asked Mr. De- 
Larm why the Trust Company back in Chicago 
didn’t furnish the money. I knew they had come 
one there and made their examination and had time 
to get their report in; and he gave me some reasons, 
fixing up titles etc., so I went to Mr. Funk, again. 
I said, ‘‘Mr. Funk, how about this? You said these 
bonds were practically sold. Why isn’t the money 
forthcoming? I understand from Mr. DeLarm that 
the report of the engineer, and everybody that came 
out from Chicago was entirely favorable.’’ He said 
“Yes, that is true,’’ and he says, ‘‘Just as soon as 
Mr. DeLarm does the things that are required of 
him by the engineer and attorney, the money is 
ready.’’ 

Objected to as hearsay and the Court directed 
witness to state the result, not the details of it. 

Q. Well, just state the result of what Mr. Funk 
told you. 

A. The result was, I asked him what were the 
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things that were required of the Columbia River 
Orchard Company, before they would get their 
money, and he gave me a list; Secure the right of 
way; the deed from the Northern Pacific for the 
right of way and the pump house site, and clear up 
several things in the way of titles, and one thing and 
another that are necessarily fixed like that; I went 
to Mr. DeLarm and I said, ‘‘Why don’t you go 
ahead; get a move on you and do these things?” [ 
said, ‘‘I am going over to Tacoma on another mat- 
ter and I am going to see Mr. Plummer anyhow, and 
will see if I can’t get these deeds for the right of 
way.”’ He said ‘‘All right, you go ahead and do 
that. You attend to that end of it, and we will do 
those other things, and we will get the thing through 
as quick as possible.’”’ That is why I went to see 
My. Plummer at that time. 

Cross Examination. 

Q. This $300,000. bond issue you have been tes- 
tifying about, DeLarm, told you about that when 
you first entered into the contract of 1910, didn’t he? 

A. Yes, sir. He said that was about the proposed 
amount of bond issue, before that was had. 

Q. And this Tobey deal occurred over a year after 
that? 

A. Yes, sir. 

Witness was handed a letter dated March 27, 1911, 
identified as one written by the witness, but not his 
signature, but a copy. 
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Q. You had a conversation in February, 1911, 
over the telephone with H. 8S. Wells, of the Pacifiz 
Power & Light Company, in regard to furnishing 
the power, did you not? 

A. Yes, sir. 

Witness handed letter written by Mr. Wells, and 
identified. 

Witness said the subject matter is familiar to me, 
introduced, ‘‘ Plaintiffs’ Exhibit 146. 

Q. Now the Pacific Power and Light Company, 
refused to enter into a contract with the Columbia 
River Orchard Company. 

A. No, they stood ready at all time, to do so, 
they do now. 

Q. Why didn’t they enter into the contract then, 
if you know? 

A. The last thing I know about the negotiations 
they were going to. After we had completed the 
plant in 1911, I understand from Mr. Anderson, that 
they stand ready now to furnish him power at any 
time that he is ready for it. 

Redirect Examination. 

Asked to state the phone conversation, with Wells. 

A. I was engineer for the Columbia River Or- 
chards Company on its pumping plant, and all the 
work connected therewith, I negotiated a contract 
for power with the Pacific Power & Light Company. 
I negotiated first with the Hanford Power & Irriga- 
tion Company, who were the predecessors and this 
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is part of the negotiations, and at that time arrived 
at a contract which was drawn up and signed, but 
they required, the Pacific Power & Light Company 
did, a guarantee that their bill would be paid, and 
the expenses for running an expensive power line 
down there would be—they would get it back having 
their bills paid, and they therefore asked the Colum- 
bia River Orchards Company to put up some 
property, and they did. They offered 200 acres of 
land, I think it was down in Jefferson County, which 
they had purchased from Mr. Morrison with their 
bonds, and it was regarding the title of that land, if 
I remember correctly. They said theyt they hadn’t 
gotten the abstracts, or something of that kind. That 
is, it doesn’t show in that letter but later. They had 
turned over the description of the property ete., but 
hadn’t turned over the abstracts. 

Now this letter says, ‘‘The question whether we 
ean accept these or not will depend on our receiving 
a report on the holdings of the said company. In 
this statement of their holdings, we would like to 
know just what title they have to the land, and if 
they do not have a clear title, what incumbrances 
there are. As soon as we can get this information we 
will advise you definitely what we can do. I read 
from Plaintiffs’ Exhibit 146.’’ Now, what was done 
to further advise them on this? 

A. I don’t know what land they refer to there, 
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but the required some property as security for their 
bill. 

Q. Yes, you have said that, but I mean as far as 
you know, what was done in further compliance with 
this letter ? 

A. We furnished abstracts to Kerr & McCord, 
who were the attorneys of the Pacific Power & Light 
Company in Seattle, on some land down in Jeffer- 
son or Clallam County. 

Q. As far as you know, were they satisfied and 
ready to go ahead, the Pacific Power & Light? 

A. I don’t think they were satisfied with the value 
of the land at that time. 

Q. You said they were ready to go ahead ? 

A. Oh, they have been at all times. 

Q. Under what condition? 

A. That enough security is put up to guarantee 
their bill. for a year or two. 

Q. What did you have to do with the Orchard 
Company’s securities ? 

A. Nothing whatever. I just simply, anything 
of that kind, turned the letter over to Mr. DeLarm. 
I was making the contract for power. 

Q. It was simply done to get a power contract? 

A. Yes, a part of my business. 

Recross Examination. 

Q. You knew all the time they weren’t able to 
put up security sufficient to satisfy this Power Com- 
pany ? 
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A. I didn’t know any such thing. 

Q. I will ask if you didn’t call upon the Colum- 
bia River Orchard Company, in reply to Mr. Wells”: 
letter for a statement of their property and title? 

A. No, no more than turning over the Wells’ let- 
ter or something of that kind. 

@. I hand you a letter directed to the Kilbourne 
& Clark Company, of February 10, 1911; examine 
it, and see if it doesn’t refresh your memory 6n that 
point. Do you remember their writing you such a 
letter ? 

A. I had forgotten it, because I passed all 
such matters over to Mr. DeLarm, if anything in re- 
gard to the company because I didn’t write the let- 
ters. I turned that letter that you handed me first, 
probably over to DeLarm, and that is the reply to it. 

@. And how did it come that they sent this reply 
to Kilbourne & Clark Company? 

A. Wells. 

Q. No, the Columbia River Orchard Company? 

A. Oh, naturally, because I had received the for- 
mer letter. I presume. I have no carbon copy of 
having written any letter to DeLarm; don’t think 
I ever did in relation to it at all. 

Q. They wrote this Jetter to you then, in response 
to Wells’ letter? 

At esuincrse: 

Q. You remember receiving such a letter? 

A. No, I don’t, but presume I did. That is a mat- 
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ter that I don’t retain in my mind, because it wasn’t 
part of my business. I retain those things that I 
have to do and do, better than mere statements of 
things like that. What I observe or have done, ac- 
complished, why, I remember pretty accurately. 
Those things that I haven’t to do with, like that, I 
don’t. 


[Testimony of S. B. Hill, for the Defendants. ] 


S. B. HILL, called as a witness for defendants, 
being first duly sworn, testified as follows: 

(Questions by Mr. ERSKINE WOOD.) 

Witness’ qualifications as to expert engineer were 
admitted by counsel. 

I was a witness for the government in the Bieh: 
ease. I had already prepared a report for Mr. Mc- 
Court, and that was the reason I was called on ac- 
count of being familiar with the situation there (ve- 
ferring to the Wahluke project), having gone into 
it sometime before that. I made this report at the 
request of certain clients of mine who were desirous 
of knowing the exact condition, financial condition 
and work that had been done there and its value. 
Made a careful examination of the power plant and 
the intake, etc., and machinery. 

I went over the ground and made a careful exam- 
ination of all the existing work and construction. I 
might say that the pumping plant constructed, ap- 
peared to be first-class. It was a very nice piece of 
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work thru out and the machinery was of the best 
for the purpose intended. All high class construc- 
tion throughout, and well built. 

I am familiar with conditions more or less along 
the Columbia River there. The tide, the rise and 
fall of the river and conditions that have to be me# 
under constructions of that kind. I made an esti- 
mate of the probable value of that, duplicate of that. 
and the construction down there under normal con- 
ditions would be $50,000., but under the conditions 
met there and having to take care of the rising water 
and the forced construction, the provision of extra 
pumps ete., it might range aroung $10,000. or $15,000. 
in excess of that. 

No cross examination. 


[Testimony of Frederick G. Simpson, for the 
Defendants. | 


FREDERICK G. SIMPSON, witness called on 
behalf of defendants, being first duly sworn, testified 
as follows. 

(Questions by Mr. ERSKINE WOOD.) 

Occupation electrical engineer, have been such 
about seventeen years, was in the employ of Kil- 
bourne Clark Company. At the time this work was 
done, ws Chief Engineer. I designed the plant and 
was chief engineer in charge of its construction. 

The quality of the work was the very best in all 
respects. I had charge of the work during the time 
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of Kilbourne Clark Company, not under E. C. and 
C. A. Kilbourne. I had nothing to do with that firm. 
During my time, the cost ran between forty and 
forty-five thousand, roughly. I OK-d, the statements 
and pay-rolls, and sent them down to the auditor. 
T did not make the completion myself, or have any 
direct knowledge as the result of such completion. 

Q. Are you in the employ of Kilbourne & Clark 
now? 

A. No, am general manager of the Kilbourne 
Clark Manufacturing Company, of which Mr. C. A. 
Kilbourne, is officer and stockholder. 

Q. Can you identify these blue prints I hand you ? 

A. Yes, these are blue prints made in my office 
when I was shief engineer for the Kilbourne & Clark 
Company, and are drawings for the plant at Wah- 
Inke, or near Wahluke? 

Q. Just describe the plant briefly, without refer- 
ence to these prints. 

A. The plant originally designed consisted of 
a reinforced concrete building, the floor of which was 
17 feet below the mark which we regarded as ex- 
treme high water in the Columbia River. This build- 
ing housed—was to house two units, two pumping 
units, each unit to consist of one electric mortor and 
two pumps. The pumps would be connected to each 
end of the shaft of the motor. Each one of these 
pumps had a normal capacity of 5,000 gallons of 
water per minute, making 10,000 gallons of water 
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per minute per unit, pumping against the maximum 
head of 91 feet; the actual head above extreme low 
water in the Columbia River, as we formed our ob- 
servations regarding it was 91.26 feet; from extreme 
low water point in the Columbia River to the upper 
end of the discharge pipe, where it expanded into the 
eanal. The work coming under my jurisdiction in- 
cluded the design and erection of this building, the 
selection of the pumping units, the pipe line from the 
building to the canal; afterwards in connection with 
the serving of the station with electric power; I 
provided triangulation of the Columbia River. There 
was no survey of the river at that point available, 
to find a course to run for power lines of the Pacifie 
Power & Light Company. 

Q. I just wanted a bried description of the pump- 
ing plant itself; that is almost too much in detail. 

A. That is the description of the pumping plant 
as it was. 

Blue prints introduced in evidence, Defendants’ 
Exhibit O. 
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A. B. GRAHAM, witness called on behalf of de- 
fendants being first duly sworn testified as follows. 

(Questions by Mr. ERSKINE WOOD.) 

I reside in Seattle, lived there over 21 years. I 
am in the lumber business, manufacture of lumber. 
Platted an addition to Seattle. Had dealing in the 
Columbia River Orchard Company bonds. I traded 
some land in the A. B. Graham University Tract ov 
Addition for these bonds, at par, on the basis of the 
printed price or cash price of the land on sale at 
that time. I made one trade with Biehl and DeLarm, 
and one or two others following that. With DeLarm 
and Biehl, was March, 11, 1911. A whole block was 
traded, 24 lots. The selling value of the lands was 
in the neighborhood of $750, a lot. We were selling 
lots for that money, all upon a printed price list made 
before the sales began. Sold for cash, all except 
those traded, this one trade or two trades that I made. 
J think I have $31,000. in bonds, which I got in two 
trades. I made there at par. In the first trade 1 
think there were $17,000 at par, the second time i 
round figures $14,000. or $31,000, all together. Both 
were at par. The terms of the second trade were the 
same as the first except I think there was a mortgage 
on a few lots in the second trade. I traded, an equity, 
a blanket mortgage with a release clause of somethiny 
like $300. a lot. In the second trade I think there 
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was something like a block, but the difference between 
that and the mortgage cut it down so that it run up 
in round figures something like $14,000. 

Q. Can you state in the aggregate what the ap- 
proximate amount of sales you made in your addition 
for cash? 

A. Something like $250,000. 

The date of the second trade was April 1, 1911. 

Asked about his standing, witness answered. 

A. &. G. Dunn & Company and the Bradstreet 
Company, give me the best rating that is given any- 
body. A-A, A-1l. Whether I am entitled to it or 
not. 

I have known the Kilbournes over 20 years. £ 
didn’t know C. A. Kilbourne as long as that. I have 
known the Dr. E. C. 

@. How long have you known C. A.? 

A. Well, I don’t know that I can say. I don’t 
know that I met the doctor when I first went to Se- 
attle, in ’91. 

Q. What is their reputation for business integ- 
rity ? 

A. Good. 

Q. Do you know of your own knowledge, whether 
these bonds were generally regarded during Feb- 
ruary and March 1911, as of par value and a good 
many trades made? 

A. There were quite a number of trades, and as 
far as I was able to ascertain they were alright. I 
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think the series of bonds I got was what they call the 
second series—February. 

Witness produced a memorandum and testified. 

A. I think they were issued in February, sometime 
in 1911; the interest became due in February 1912. 

Q. What interest did they bear, Mr. Graham? 

A. Eight per cent. 

Q. Are you quite sure about that interest ? 

A. That is my recollection. 

Q. The reason I asked you that is that I think the 
February bonds bear 7 per cent, and it was the first 
issue that bore 8 per cent. 

A. Perhaps that is right. 

Q. What have you done with your bonds ? 

A. Why, I turned them into this other company, 
and took stock in the new company. 

Cross Examination. 

1 got preferred stock in the new company for them. 
I didn’t pay any cash, I turned in the cancelled 
$9,000. worth of notes. I held notes against the par- 
ties who owned 240 acres of land there, and they 
deeded that to Mr. Anderson for the company in lieu 
of my cancellation of the $9,000. notes. 

Q. How much was the stock in the new company ? 

A. $100,000 in preferred, and $900,000 in com- 
mon. 

Q. Did you know what was behind these bonds 
when you traded for them? 

A. I had the statement of Biehl & DeLarm. 
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@. And you relied upon their statement? 


A. Up toa certain extent. They referred me to 
Mr. Hodges of the Trust Company here in Portland, 
whom I afterwards, or at the time, wrote to him, and 
he wrote me back the assurance that he had the se- 
eurity $125. for every $100 of bonds issued, and that 
there was no way possible that I could be beaten out 
of my money on these bonds, and that they were cer- 
tain to be retired within seven or eight years from 
the time of the issue. 

Q. Did they refer you to the Kilbourne Clark 


Company ? 
A. No, sir. 
Q. Either of the Kilbournes? 
A. No, sir. 


Q. Now, isn’t it a fact, that you relied upon this 
statement in making this deal? 

A. Not entirely. I went to a number of other peo- 
ple. 

@. How did you come to go to the other people? 

A. Well, because they were trading in them at 
the time. 

The addition that these lots were in that was trad- 
ed was an addition that was platted in my name, A. 
B. Graham University Addition. The equities were 
in the same addition, 40 acres, out at the University 
where the pubile library is on one corner of it. 
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WILLIAM F. HOWE, witness called on behalf of 
defendants, being first duly sworn, testified as fol- 
lows: 

(Questions by Mr. ERSKINE WOOD.) 

Residence, Seattle, Washington, lived there 10 
years. Am in the real estate and investment busi- 
ness. Was familiar with the general value of the Co- 
lumbia River bonds, on the Seattle market in March 
1911, and February 1911. I was trading my own 
property for them at par. Made a large number of 
trades (Referring to his book). On February 4, 1911, 
I exchanged a lot that I valued at $1200, and took 
$1200 worth of bonds of the February issue 1911. 1 
sold a desert relinquishment claim near Knappton, 
that had cost me $1500, I took $1400 of Columbia 
River Orchard bonds. These were all the old issue 
of 8 per cent bonds. On February 8th, I exchanged 
four lots in Port Angeles, in the original townsite 
for $2,000. of the bonds. I valued the lots at $2,000. 
On February 14, I exchanged a 10 acre tract of fruit 
land near Ephrata for $1,000. of the bonds. I val- 
ued the lots at $1,000. The bonds were all I think 
if the February issue at that date. 

Q. All except that one that you mentioned ? 

A. Yes, sir. 

On February 15th I exchanged ten acres of land on 
Locust Island, and 40 acres of land near Fort Ludlow. 
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valued at $2800. and took $2800. bonds. On Febru- 
ary 16th, I exchanged a twenty acre tract of fruit 
land near Winchester, valued at $3,000. and took 
$3000. bonds. On February 16th I exchanged a lot 
in H. 8. Turner Park Addition, Seattle, receiving 
200 bonds and ten shares of stock in the Yakima 
Moxie Company, and a mortgage back on the lots for 
$500. that being valued at $1700. On February 20th, 
{ purchased two and a half acres on the east side ot 
Lake Washington, opposite Seattle, valued at $1400., 
and gave $1400., in bonds. 

MR. WOODCOCK: I don’t see, if he knows the 
market value of -the bonds, why he should go, all 
through this. 

MR. WOOD: Well, if you have enough, I have. 

A. There were thirty or forty more deals, that Z 
had. 

Q. What was the general market value of the 
bonds then, Mr. Howe, at that period you have cov- 
ered ? 

A. For the first four months of that year, par. 

Cross Examination. 

(Questions by Mr. WOODCOCK.) 

Q. Who were buying bonds at par, outside of this 
trading ? 

A. They were not selling for cash. I didn’t mean 
to convey that impression. 

Q. They couldn’t be sold in the market for cash? 

A. There couldn’t anything. 
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Q. What did you do with the bonds you got? 

A. I used them simply as a circulating medium, 
as we used to use the bank certificates, when we were 
on a basis that there was no cash, and I used the 
bonds. First I exchanged my own properties for 
bonds. I then would use the bonds and acquire more 
property. {then would trade that property for more 
bonds and simply use the bonds in lieu of money. 

@. You finally then got a lot of the bonds by trad- 
ing them for other property ? 

A. No, I got rid of my bonds, because severai 
months after the time that we are discussing here the 
market value of the bonds went down, and as they 
commenced to decline, I exchanged my bonds with 
brokers in Seattle, and acquired real estate and held 
the real estate rather than the bonds. 

Q. Did you know what was behind those bonds? 

A. Well I made as careful an inquiry as I felt a 
business man could make under the circumstances. 

Q. Now, if it is a fact that the companies issuing 
these bonds didn’t have any property in their own 
name; that is, only options and property of that 
character, and nothing where they had absolute title, 
and you had found that out, would you have taken 
the bonds? 

A. I didn’t find that out, and that was not given 
to me as being facts in the case. 

Q. Well, you have learned since then about what. 
the facts were? 
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A. Yes, but I didn’t know it at that time. 
Redirect Examination. 
(Questions by Mr. ERSKINE WOOD.) 
Had you know the Kilbournes previously to this? 
Not personally; no, by reputation. 
Do you know their general reputation ? 
Yes. 
What is it? 
Strictly first-class. 


POP > 


[Testimony of Waiter S. Wade, for the 
Defendants. | 


WALTER 8. WADE, witness called on behalf 
of defendants being first duly sworn testified as fol- 
lows. 

(Questions by Mr. ERSKINE WOOD.) 

My business is merchandising and farming at 
Olex, Oregon, in Gilliam County. I have lived in 
Gilliam County, going on ten years. Been engaged 
in farming all that time. In the immediate vicinity of 
Olex I have no land; but we have in the neighborhood 
of four or five thousand acres about ten miles from 
there. I know the Tobey Brothers land that the Kil- 
bournes are now farming, Know it very well. I be- 
lieve I would be a fair judge of what land ought to 
be worth there, what it is worth a fair market value 
of the Tobey Brothers land. JI think $15. an acre. 

I farmed the land two years, as a tenant. I as- 
sumed a contract of other parties than myself. The 
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financial result from the operation of the land was 
that we made a loss in the neighborhood of $7,000. 
1909 there was a scarcity of rain fall; we had no rain, 
and it resulted in a crop failure. 1910, we recovered 
some loss. Between the years 1907 and 1912 the crop 
conditions there haven’t been very good. They have 
been very poor. 

Cross Examination. 

Q. Now the $15. you say land is worth is that on 
a cash basis? 

A. I think that is as much as any land was ever 
sold for in that vicinity. That I know of. The land 
adjoining the Tobey Brothers was sold for $15. cash. 

i presume it was in 1908, as near as I can remem- 
ber it was bought by R. T. Cox here at Portland, 
for the Inland Investment Company. They paid that 
cash for the land in 1910. 

Wheat and barley, we raised something lke 
14500 sacks. Measured a little better than two bush- 
els to the sack. I think there was fully 30,000 bush- 
els raised that year on about 2100 acres. The price 
that year was between 70 and 75¢ and barley ran $20. 
aton. IJ couldn’t tell exactly how much of the 30,000 
bushels was barley. 

Our expenses in 1910, was around $10,000. Ten 
or twelve, I couldn’t say. We hired everything done. 
Every man that worked on that place was paid 
wages. 

Q. If you had been doing it yourself you could 
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have done it considerably cheaper than that couldn’t 
you? 

No, not unless I had a family of boys, a man that 
has his own help, of course could save that. 

1912, was a good crop, better than an average crop. 
In 1912 all over Gilliam County, as a rule, it was 
better than 1910. 


[Testimony of H. S. Wells, for the Defendants. ] 


H. 8. WELLS, witness called on behalf of defend- 
ants being first duly sworn testified as follows: 

Present occupation, new business manager of the 
Pacific Power & Light Company. J am manager 
for new business. 

@. What was your business in February 1911? 

A. I can’t remember the exact date, it was either 
assistant new business manager, or new _ business 
manager. The change came about that time. 

Letter of February 17, 1911, addressed to Pacific 
Power and Light Company, signed Columbia Rivex 
Orchards Company, by W. KE. DeLarm, President. 
identified and introduced in evidence, ‘‘ Defendants’ 
Exiibit es 
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J. W. TODD, witness called on behalf of defend- 
ants, being first duly sworn, testified as follows: 

I reside at Seattle, lived there 7 years. Business 
real estate. 

Q. Do you know anything about the value of Co- 
lumbia River Orchards bonds, in the early part of 
911? 

A. Yes, sir. Made trades for them. The first 
trade I made for them was an equity in a lot in the 
heart of the City. The equity was valued at $35,000, 
and I took $35,000 in bonds for that. The lot was 
on 4th Avenue, between the Smith Building and the 
City Hall in the center of the City. 

Q@. How did you base your value of $35,000 on it? 

A. That is what it was valued at and sold for that 
before I got it. That is what I paid for it. In fact 
I paid a little more for it, but I got it right in the 
heart of the boom. 

Q. A mortgage on the lot and you held the equity? 

A. Yes. The bonds I traded were Series A. Feb- 
ruary bonds, and I made the trade about the middle 
of March 1911. I don’t suppose I investigated as 
thoroughly as I should, but I made quite a little in- 
vestigation. Had my attorney look them up and 
made quite a little inquiry. The lot has sold a num- 
ber of times since, about that price. 
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Cross Examination. 

I haven’t got the exact date in March, (referring 
to the trade). JI don’t remember who the deed was 
made to. I think it was a blank deed. 

Q. Whom did you deliver it to? 

A. I believe it was Nutter & McClure, brokeres. 
J think they delivered me the bonds. 

@. What did you do with your bonds? 

A. J traded them for other property at various 
times. I made lots of trades. I couldn’t give you 
the dates; traded for other property, and traded 
other property for bonds, and kept them moving. 

Q. Where did you get your information in re- 
gard to the value of the bonds? 

A. Various parties. I got some information from 
Dr. Howe, and I had my attorney look it up, and 
then I got some information from the Washington 
Trust Company of Seattle. They acted as trustee 
for the company in the first issue, on their eight per 
cent bonds, and I got some information from them. 
They said that it looked very favorable, although 
they didn’t zare to handle it any longer; that 1f they 
got through thirty days, why the company would be 
all right. 

Q. Which bonds did you get? The original issue 
of 1910, or those of 1911? 

A. The Series A. February, 1911. 

Q. Did you know personally what was behind the 
bonds ? 
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A. Not personally, no, sir. 

Q. Did you inquire what was behind them? 

A. Yes, sir. 

Q. What did you ascertain was behind the bonds? 

A. I ascertained that there was $125, behind ev- 
ery $100, bonds. 

Q. $125. in what? 

A. In securities, mortgages. 

Q. What kind of mortgages? 

A. Well, I didn’t inquire what kind of mortgages. 
Q. Did you learn any different later ? 
A. Later, yes, sir. 
Q. What did you learn later ? ; 
That there wasn’t much behind them; at least 
they were so far behind then that it wouldn’t do any 
good anyway. 


ei 


[Testimony of H. P. Nolan, for the Defendants. ] 


H. P. NOLAN, witness called on behalf of de- 
fendants, being first duly sworn testified as follows: 

(Questions by Mr. C. E. 8S. WOOD.) 

Business Real estate business. Live in the City of 
Seattle. Lived there in January, February and 
March, 1911, have lived there continuously for nine 
years. 

In the year 1911, was in the real estate business. 

Q. Did you ever deal in the Columbia River Or- 
chard bonds? 

A. Yes, sir. 
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Q. What was their going value in the Seattle 
market in January, February and March, 1911? 

Ace Pane 

Q. Did you ever take any steps to investigate 
the value of the bonds? 

A. Oh, yes. I obtained a statement from the Co- 
lumbia River Orchard Company, 7 their condition. 
(produces statement). And they furnished me not 
only with a statement but with copies of their pros- 
pectus for the purpose of handling their bonds. 

Q. Were you to handle them? 

A. Well, they wanted me to handle them, that is, 
for others and on my own account for my own prop- 
erty, and I did that. I sold my own property for 
bonds at par. 

Q. This statement bears date January 27, 191], 
was it received at that time? 

A. J think it was received the next day. 

Introduced Defendants Exhibit Q. 

They furnished me with a copy of their prospectus 
showing physical condition of their property there, 
and upon investigation I found that much that they 
stated was true. The land was as this prospectus 
showed. 

Q. And you say you sold some of your own land 
for bonds? 

A. Yes, $30,000. worth. 

My property was in the City of Seattle. It was 
in several pieces. There were three of them that 
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were improved, incoming producing property and 
there were four of them that were vacant. I took 
bonds at par for the mortgage value of my property. 

Q. Did you have anything to do with any other 
deals in these bonds ? 

A. Yes, sir. 

Well, I induced Mr. L. 8. Morrison to sell 600 
acres of land that was clear ‘of incumbrance at $30. 
an acre, which was the market value of his land, for 
bonds at par. That is the land that was tendered 
the Power Company as sceurity for rent, and that 
was the proposition—the purpose of getting that 
land was to put that up with this Power Company 
as security for the payment of the monthly rental for 
power. 

Q. Did you have any connection with the deal 
between the gentleman who has just left the stand, 
just preceded you? 

A. Mr. Todd? 

Q. Yes. 

A. Yes, I represented the purchaser. 

Q. What was that deal, and what did you have to 
do with it? And state the time, the date. 

A. That was March 18th, 1911. That was a lot 
60 feet by 111 on Fourth Avenue, within a block and 
a half of the new 42 story Smith Building there, and 
it was sold at $75,000. for Columbia River Orchard 
bonds, and it was a low price for the lot. 

Q. Go ahead. 
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A. This lot is directly across the street from two 
lots the City of Seattle paid $85,000. apiece for, for 
their own use. That is where they are going to build 
a court house; that is across the street from this 
lke 
Go ahead. 

Well, My. Todd sold that lot for $75,000. 
What did he take in payment? 

Columbia River Orchard bonds. 

At what valuation ? 

Par. 

Now did the personal attorney for DeLarm 
and the Orchards Company, Mr. Green, hold any of 
these bonds? 

A. Well, the only knowledge that I have that he 
did is that he loaned DeLarm $2,000. in cash, and too 
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Columbia River Orchard bonds as security for the 
note. I have a copv from the United States Court 
of Seattle—certified copy, with a copy of the note and 
copy of the bonds, that was Mr. Green’s claim against 
the bankrupt. I think it was March 20, 1911. It 
us March 20, 1911. 

@. And the amount of it ? 

A. $2,000. 

@. What other transaction about this time were 
you personally acquainted with, in which bonds were 
taken for properties, at par? 

A. Well, I had several dealing with Mr. Howe 
who was on the stand, in which Mr. Howe traded in 
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property for, bonds. I had some other dealings witi 
Mr. How, where I traded him property for bonds. 
They were a common medium of exchange in the City 
of Seattle furing the months of February and March. 

Q. At par? 

i Y 65, Sif. 

@. Were you the special and authorized ‘‘totor’’ 
for DeLarm & Company, or in the general business? 

A. J was in the general business of handling 
stocks and bonds and real estate. 

Q. You had no peculiar relation to him or to the 
company ? 

A. No. 

Q. Was anybody else connected with you in the 
dealings—in Mr. Todd’s dealings? 

A. Oh yes, there were several brokers and indi- 
viduals. 

Q. Well, name some of the individuals of stand- 
ing there? 

A. Well, T. C. Nutter of Nutter and McLean, and 
United States Marshal up there, Mr. J. R. H. Jacoby. 

Q. Were they men of good integrity and business 
standing of Seattle? 

A. Oh, yes. 

Cross Examination. 

(Questions by Mr. WOODCOCK.) 

Q. How do you brokers do when you get bonds? 
Do you investigate the backing of the bonds, and 
find out whether they are good or not? 


478 Frank L. Tobey, et. al., vs. 


(Testimony of H. P. Nolan.) 

A. Why, certainly. Before any reputable broker 
handles a bond, he finds out who issues it, and what is 
behind the issue, duration of the bonds, and a lot of 
things. 

- Q. What did you do now as a broker, knowing 
your custom, as you said, to determine what was Oe 
hind these bonds? 

A. I didn in this case what I do in all cases, sir, 
and that is to refuse to handle the bonds without a 
signed statement of the company that issues them. 

Q. Well, now, do you depend on that alone? 

A. No, I didn’t in this case. 

@. What did you do in this case? 

A. I inquired from several sources; the Wash- 
ington Trust Company of Seattle, who was trustee 
of the Columbia River Orchard Company, prior to 
their organizing the company of Portland, and they 
told me that the interest on the previous issue of 
bonds was being paid in gold. 

Q. Now, a trust company you know from experi- 
ences, usually certifies the bonds? 

A. Yes. 

@. Did this Washington Trust Company eerti- 
fy to any of those bonds that you held? 

A. No; they certified to the first issue of bonds 
that were eight per cent, and this company with- 
drew that issue and bought those bonds in order to 
put out smaller interest bearing bond of seven per 
cent. 
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Q. Well, they didn’t certify to any of the bonds 
you had, did they? That you handled? 

A. No, no, sir. 

Q. Well, you knew then that they had quit acting 
as trustee ? 

‘A. Oh, certainly; there was no question about that. 

Q. Did you know why they ceased to act as trus- 


A. No sir; they made no statement as to why. 

Q. Was the title then of this property that the Or- 
chard Company claimed to own investigated by you, 
or anybody whom you represented, to see whether 
they owned it or not? 

A. I didn’t go that far. My attorney examined 
the papers, the incorporation. Mr. Cook examined 
the papers of incorporation, copies of which were 
submitted to him, and copies of which are in my pos- 
Session. 

Q. As a matter of fact, you learned afterwards, 
when the bottom fell out of this corporation, that 
they didn’t own anything up there of any substantial 
value, except some equities in properties, and what 
interest they might have in the ditch and pumping 
plant? 

A. Yes, I found out all that had been known, and 
I was subpoenaed before the Grand Jury here in 
Portland a year ago last February. 

Q. You have found out, though this: That at the 
time these bonds were being handled there at par, as 
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a matter of fact they were not worth anything like 
par? 

A. Qh no; they were worth par, and were so ac- 
cepted at par. 

MR. WOOD: Immaterial, irrelevant and incom- 
petent, what he found out after the date of the trans- 
action. ; 

A. Well, if I had known they were worth nothing 
I wouldn’t have sold my property for them, sir. 

@. Hasn’t it turned out - - - 

MR. WOOD: I object. 

Q. (Continuing) That they were not at that time— 
not the value you put on them or somebody else—but 
hasn’t it turned out to your knowledge, that there 
wasn’t sufficient securities behind the bonds even at 
that time ? 

COURT: Let him answer the question. 

A. I investigated the bonds, as I thought, very 
thoroughly, and I was satisfied with what was pur- 
ported to be behind the bonds, and I actually sold 
my property for the bonds. 

Q. What I am getting at is whether you had any 
personal knowledge as to what titles they owned up 
there, that they represented they did own ? 

I have not, sir. 

What interest they had? 

I have no personal knowledge, sir. 
You don’t know anything about that? 
No, six. 
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Q. But you know finally what became of the bonds, 
and how they terminated, as to the other people? 

A. Well, I have got about $20,000. of their secur- 
ities in the safe deposit in Seattle now. 

Q. Of their bonds? 

A. Their bonds and their land contracts. 

Q. You know what they are worth now, the bonds? 

A. They are worth so little, sir, that I wouldn't 
offer them for sale nor sell them to anybody. 

Q. Now, at the time you were negotiating the 
bonds, you real estate gentlemen down there in Se- 
attle, it was all done in land values. You were not 
selling for cash, were you? 

A. I never sold one for cash, sir. Just let me 
change that answer. I did sell two of bonds lots for 
cash. They were seven per cent bonds. 

Q. Well, generally down there, from what you 
determined about them—you say they were worth 
par value, was where you were using for trade— 
trading one piece of property for another? 

me Yes, sir. 

Q. They were not handled by the banks or any- 
body on the market for cash ? 

A. No. 

Q. Not exchanged for cash? 

A. No, the banks didn’t handle them for cash. 

Q. Now, the bonds that you got. Did you get 
them directly from the company itself? 

A. No, I told you I got some from Mr. Howe, and 
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I got them from several brokers. Why, I would 
call them up over the phone and tell them I was oi- 
fered certain property at a certain price the same as 
I have called the Trustee Company or other con- 
cerns that have local offices there, and told them that 
I could trade certain property for their stocks or 
their bonds at a certain price; and the price was real 
estate, so and so. Do you want it? 

(. In doing that, you were acting then you say, as 
agent for the Columbia River Orchard Company. 
That is, you might say a self constituted agent. You 
would call them up? 

A. You can put it so if you care to. I am a bro- 
ker there and trade in bonds. 

Q. What previous arrangements did you have 
with the Orchards Company to that? That you could 
handle their bonds, or how did you come to figure 
on that? 

A. Each transacton would come on as a broker- 
age. Is that the point you want, sir? 

Q. Yes, I want to know the relations between you 
and the company and how you came to handle the 
bonds, and the arrangement. 

A. Just as open broker for a brokerage. 

Q. That is, you were not a regular agent for them? 

A. No, I don’t know that they had any. 

Q. Each broker in Seattle was doing as you did; 
that is, whenever they got a chance to exchange 4. 
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piece of property for some bonds, they would call on 
the company for bonds? 

A. I can’t say that they did. I presume they did, 
sir. But that is what I did. 

Q. And you got your regular commission for doing 
that from the company? Get any pay from them 
for handling the bonds? 

A. On some of the deals I did get pay in bonds. 

Q. What did you take it in money or bonds? 

A. Ihave been paid some cash. 

(Questions by Mr. WILLIAMS.) 

What was the date of that 600 acre transaction ? 

A. February 17, 1911 

Q. Now, you said that that was purchased to be 
used as security for the contract of the Pacific Pow- 
er & Light Company ? 

A. Yes, sir. 

Q. Do you know why they wouldn’t accept that 
as security for the contract ? 

A. No, I don’t. That was 500 acres of land that 
was clear of any incumbrance. 

Q. Do you know that they didn’t accept it as se- 
curity ? 

A. Yes, I have heard that. 
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EVERETT SMITH, witness called on behalf of 
defendants first being duly sworn, testified as fol- 
lows: 

(Questions by Mr. ERSKINE WOOD.) 

Resident of Seattle, lived there 28 years. I am 
one of the Superior Court Judges of Seattle, have 
been such fifteen months. I began the practice of 
law in Seattle in 1885—28 years ago. 

Q. Do you know the defendants C. A. and E. 
C. Kilbourne. 

A. Yes, sir. I have know Dr. Kilbourne, for 28 
years, and known C. A. Kilbourne comething over 
20 years. 

@. Are you familiar with their general reputa- 
tion in Seattle? for integrity and business honesty? 

A. Yes, sir. 

Q. What is it? 

A. Why, for integrity and truthfulness and fair 
dealing, they stand very high. 
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J. G. BLAKE, witness called on behalf of the de- 
fendants, being first duly sworn, testified as fol- 
lows: 

(Questions by Mr. C. E. 8. WOOD.) 

Reside in Berkeley, California, have resided in 
Seattle, from the first of August, 1889 to the first 
of February 1907. I am general superintendent of 
the Pacific division of the Postal Telegraph sys- 
tem. For the first 13 years I was manager of the 
Seattle office and the last five years, superintendent 
of the second district of the Pacific division. 

Q. Do you know the defendants in this case. Dr. 
EK. C. Kilbourne and C. A. Kilbourne. 

A. Yes, sir. I have known Dr. Kilbourne, since 
either August or September 1889, and the other Mr. 
Kilbourne, I think about 795. 

Q. Do you know their general reputation in Se- 
attle, for integrity and honesty. 

A. Yes, sir. 

Q. What is it, good or bad. 

A. Very good. 
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WILLIAM McKENZIE, witness called on behalf 
of defendants, being first duly sworn, testified as 
follows: 

(Questions by Mr. ERSKINE WOOD.) 

Am in charge of the mortgage loan department 
Balfour Guthrie & Company. Must be 30 years that 


I have been in charge of that department. They 
are engaged in loaning money over the wheat sec- 


tions of the northwest. Made a loan on what is 
known as the Tobey Brothers ranch to the Kil- 
bournes, early in 1911. Got a report from our reg- 
ular appraiser as to the value of the land for the 
purpose of the loan. 

Counsel for plaintiffs objected to witness stating 
the value placed on the land by his appraiser. 

Adjourned, until 10 o’clock A. M. tomorrow morn- 
ing. 
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CHARLES A. KILBOURNE, one of the defend- 
ants, being first duly sworn, testified in his own de- 
fense as follows: 

(Questions by Mr. WOOD.) 

Am one of the defendants in this case. Practic- 
ally no relation at all to KE. C. Kilbourne. If we go 
back far enough er can probably find the connection 
but it is several generations back. 

I first met Dr. Kilbourne, when I came to Seattie 
in 1889, when I was a boy. I went to work for him 
originally, Have known him ever since and been asso- 
ciated with him in business ever since. 

Kilbourne & Clark Company, is a corporation, 
which was organized in 1901 for the purpose of en- 
gaging in business 77 dealing in electrical machinery 
and electrical supplies building electric plants, 
pumping plants and kindred lines of business. 

Have been in Seattle, nearly all the time since 
1889. J think there were about eight stockholders 
all together (refering to Kilbourne & Clarke Com- 
pany) at the time we entered into this Orchard Com- 
pany contract for the pumping plant. The Kil- 
bourne & Clark Company, were building quite a 
number of plants at the time, lots of them, all along 
the Columbia River, or in that neighborhood. One 
was the Longview Orchard Company, one was the 
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Cohassett Irrigation Company, Murdock & Phreny 
was another. Probably a half dozen more I could 
name. 

I was president and treasurer of the company and 
had more particular charge of the accounting and 
financial end of the business. Dr. Kilbourne, was 
the general manager, having in charge the sales and 
operation end of the business. 

@. What did you personally have to do with the 
DeLarm Orchards contract. 

A. Very little as a matter fact I was in New 
York City, at the time the contract was entered 
into, returned in January, about January 7th, when 
I was told that the Company had secured a contract 
with that concern, the Columbia River Orchards 
Company. I had nothing to do with drawing the 
contract. My. Simpson, our chief engineer, had that 
in charge, I think, and later on, Dr. Kilbourne, en- 
tered into it. He was away also. 

@. Did you have anything to do with the execu- 
tion of this contract, other than furnishing the 
funds? 

A. No, I think my first point of contact with 
DeLarm and the Columbia River Orchard Com- 
pany, was to go to his office within a few weeks after 
the contract was signed for the purpose of ascer- 
taining the financial standing of the company, 
whether we were justified in going ahead with the 
work; payments were to be made in such a way that 
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we couldn’t apparently get in very deep anyhow, but 
as a matter of ordinary business precaution L went 
up there, I think, with Dr. Kilbourne at the time. 
Yes, [ am sure he was with me. 

@. What did you ascertain? 

A. Had some general talk with Mr. DeLarm in 
his private office. Ife explained about the plan and 
scope of his enterprise, and further, either that day 
or the next day, said—yes, the following day, said 
the statement was not ready—the next day a state- 
ment was shown to me purporting to represent the 
assets of the company at approximately $960,000, 
and on the letter head— 

MR. WOODCOCK: Is that in writing? 

A. It was in writing. I had the statement. I 
am not able to find it at the present time. I hunted 
very carefully for it, before I came down here. £ 
haven’t seen it for a long time. I haven’t seen that 
statement since—it is probably over two years, but 
my recollection is, it calls for assets of about $960,- 
000, and in the liability side, showed an authorized 
bond issue of $300,000, and some small amount, much 
smaller amount, $16,000, possibly, as I remember it 
now—I may be wrong as to the exact amount, though 
—due the state on purchase of school lands, and 
about $3,000. in open accounts. Just current run- 
ning accounts ; so that it left $600,000. as the approx- 
imate net assets of the company. 

Q. Did you at any time, then or thereafter, see 
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any security or get any list of securities. Do you 
know anything personally about that? 

A. Nothing whatever except that Dr. Kilbourne 
had—or said to me that he had a list of securities. 

Q. Do you know anything yourself about this 
bond issue, or did you make any inquiries about it ? 

A. Absolutely nothing. The only thing I knew 
about it was what Mr. DeLarm told me. They had 
an authorized issue of $300,000. and had at 
that time telegrams and letters which were appar- 
ently authentic, indicating that the issue was prac- 
tically sold in Chicago. 

Q. Did he show you those? 

A. Yes, I read them myself, and was satisfied 
that if he hadn’t the money then, he would have in 4 
few days. And with that understanding, we author- 
ized the going ahead with the contract. 

Q. Now, when did payment stop on that contract, 
and when did you shut down on it? That is already 
in evidence. Just briefly state it. 

A. Well, the payments really hardly started, you 
might say; we went ahead with the work anyhow, and 
had proceeded to a point where we had, perhaps 
$10,000. in and considerable payment was due; 
$5000. then and $5,000. the following month as I re- 
eall it. Then the water in the river began to rise 
so rapidly that we discussed the matter, and con- 
eluded, after talking with Mr. DeLarm, and his 
making a showing that very soon he would have the 
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money anyway, we concluded for our own protection, 
the safest thing to do was to go ahead with the work, 
and protect it against the rising water, and in doing 
that we became involved to the extent of about $43, 
000., or more, I guess it was at that time; perhaps 
ran up to $47,000. leaving with the credits a net 
amount of forty two or forty three thousand dol- 
lars. 

Q. Then you stopped and shut down? 

A. We shut down the work then because it was 
safe to do so. Put a watchman in charge. 

Q. After giving all credits for all sources, what 
balance was left due you after you shut down? 

A. Well, at the moment of shutting down, I don’t 
recall just what it was, but the books will show that 
the net amount due from the Columbia River Orch- 
ard Company to Kilbourne & Clarke Company was 
forty two thousand three hundred and some odd dol- 
lars. 

Q. Have you the books here in court? 

A. Part of the books; I think all that are essen- 
tial. The ledger of Kilbourne & Clarke Company, 
which shows the balance due, and there is a statement 
there in it, I think. 

Q. I don’t care to go into it, but I offer the books 
to opposing counsel. 

A. On page 131 you will find the balance. There 
is also a statement there of date February 28, 1911, 
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which practically corresponds with the face of the 
led@er: 

Q. Had you personally made any advances to 
the Kilbourne & Clarke Company, to enable them to 
earry on this and other work ? 

A. Yes, I had. 

®. To what amount—what extent? 

A. At the time the Kilbourne & Clarke Com- 
pany went out of business the first of 1911, the bal- 
ance due me, as shown by the ledger and the state- 


ment, was $73,000. and a little over. 

Q. Why did the Kilbourne & Clarke Company go 
out of business ? 

A. Well, for the last two or three years they had 
been engaged principally in constructing irrigation 
and pumping plants not the ditch plant, merely the 
machinery part of it, and the market for irrigation 
securities was apparently so bad, had become so bad, 
that most of the companics for whom we were doing 
work were in financial straits. They couldn’t sell 
their securities, and they couldn’t pay us, and we 
could no longer continue in business, and I was not 
able to put up any more money, and didn’t feel in- 
clined to do so anyhow, so when this Columbia River 
Orchard job got in bad shape, we decided the best 
thing to do was to go out of business entirely, and 
merely to finish up the work we had on hand. 

Q. Did vou do that? 

A. We finished up the work, and paid every dol- 


W. HE. DeLarm, et. al. 493 


(Testimony of Charles A. Kilbourne.) 

lar the Kilbourne Clarke Company owed, with the 
exception of the balance due the Puget Sound Bridge 
& Dredging Company, and for which we furnished 
adequate security. 

Q. What do you know about this Tobey ranch? 
About Dr. Kilbourne’s investigation of it and ex- 
perting of it, and finally about the acquisition of it? 

A. My first point of contact with that was when 
Dr. Kilbourne came into my office and said that De- 
Larm had just left him, and told him that he haa 
another irrigation scheme down in Oregon, and 
wanted him to go down and look at it. 

@. Let me interrupt you. Can you give approx- 
imately the date of that? 

A. Well, I didn’t look it up or try to fasten it 
definitely, but it was in the early part, or middle, 
perhaps of February, 1911. I asked him what De- 
Larm wanted with another scheme when he hadn’t 
got through with this one. Dr. Kilbourne said that 
DeLarm wanted him to go down and examine the 
property. Well, Dr. Kilbourne, went to Oregon with 
Mr. DeLarm to look at the property, and returned 
to Seattle, and made a report to me on it. That he 
had examined the property and agreed that it was 
a feasible irrigation proposition if it were properly 
handled, and that he understood that Mr DeLarm, 
had a contract on the land. Some days went by, 
and Dr. Kilbourne came to me again, and we talked 
over the matter. He said that Mr. DeLarm, had 
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offered him this land, offered to have this land deed 
to him as security for our claim. 

Q. Well, what did you say? 

A. Well, I didn’t lke the proposition very well, 
but after talking it over, we decided it was perhaps 
the best thing to do because it would enable 
Columbia River Orchards Company to go ahead 
with their proposition, and perhaps we could work 
out our own affairs just as well by holding the land 
as security. So it was decided that Dr. Kilbourne 
should take a deed to it. He then went to Portland, 
on the 14th day of March, and returned a day or two 
later, stating that the land had been deed to Inm 
but that he hadn’t received the deeds yet, but that 
he had been to Balfour Guthrie, and made arrange- 
ments for a loan there and authorized the delivery 
of the deeds to Balfour Guthrie. A few days sub- 
sequent to that, DeLarm came to Dr. Kilbourne’s 
office, and they sent for me, and we had a discussion 
as to the affairs—condition of our account, and as 
to how it should be settled. And at that time we 
made a definite arrangement that the Kilbourne & 
Clarke Company should take over the land in pay- 
ment of this account, providing DeLarm would do 
certain other things which he agreed to do. It was 
agreed that we should accept the land in payment 
of our claim; that we were to finish the second unit, 
which was estimated to cost about—I should say, we 
were to finish the plant, which was estimated to cost 
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about seventeen—sixteen or seventeen thousand 
dollars. Then we were, upon a certain given notice, 
to construct the second unit of the pumping plant, 
estimated to cost about $10,000. DeLarm on his 
part, for his company, was to furnish $7500. to 
be paid to the Puget Sound Bridge & Dredging 
Company, who had agreed to release its lien o# 
$22,000. upon payment of that $7500. and hold other 
securities for the balance, and in addition to that 
$7500. the DeLarm Company was to assume and pay 
off a claim of the Moran Company in Seattle, 
amounting at that time to about $2200. These mat- 
ters were all agreed to between us and settled sub- 
sequently upon that basis. After DeLarm had gone, 
I talked the matter over with Dr. Kilbourne, and 
decided that I would take for my claim against the 
Kilbourne & Clarke Company—e— 

Q. That is for those advances? 

A. For the advances which I had made person- 
ally; I would take the land for my claim, and would 
eredit the Kilbourne & Clarke Company on the ac- 
count whatever they had put into it, whatever it had 
cost them, plus their profits, so the Kilbourne & 
Clarke Company would receive the entire benefit to 
that point. 

Q. You don’t pretend in this case that you took 
this title from Dr. E. C. Kilbourne except as he 
took it; that you were interested in it from the start. 
and you knew what he knew about it? 
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A. Oh, certainly I did. J will say this also; 
That it was agreed in my finally taking over the 
land, that Dr. Kilbourne was to have a certain inter- 
est in it, in proportion to the amount of money which 
he himself had coming. 

Q. Who was to finish up the job—the Kilbourne 
& Clarke Company, or you two men? 

A. E. C. and C. A. Kilbourne were to finish the 
work. 

Q. You said, If I recollect rightly, that the Kal- 
bourne & Clarke Company was to take the land. 

A. They were to take the land. Originally the 
land was placed in Dr. Kalbourne’s name as secur- 
ity for the Kilbourne & Clarke Company—that was 
pending adjustment as to how it would be taken over. 
It wasn’t known definitely at that time we would 
take the land at all. That was arranged a few days 
later between DeLarm and myself. 

Q. But Kilbourne & Clarke Company did not 
take the land? 

A. Not as a company, no. 

@. You and Dr. Kilbourne took it? 

A. Yes. 

@. Why was that? 

A. I don’t quite understand. Of course the title 
was taken in Dr. Kilbourne’s name to cover the 
claim of the Kilbourne & Clarke Company for the 
work performed. 

Q. I know that, but I am trying to distinguish 
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now between Kilbourne & Clarke Company, and you 
and the Doctor. You said that Kilbourne & Clarke 
Company was to take the land as a corporation? 

A. Yes, sir. 

Q. But they didn’t do it? 

A. Oh, it was never taken in the name of the 
corporation, no. 

Q. Why not? 

A. It was much more convenient to take it in the 
name of Dr. Kilbourne, and because—well, just a 
logical way to handle it, anyhow. 

Q@. And you and Dr. Kilbourne—what I am try- 
ing to get at—satisfied the creditors of the Kilbourne 
& Clarke Company ? 

A. Qh, absolutely. Paid every claim of every 
kind, nature and description. I would do that any- 
how, if my name was connected with a company. L 
wouldn’t allow anything open. 

Q. Now, what did you have to do with this loan, 
the Balfour Guthrie loan, personally ? 

A. I had nothing to do with the loan until after 
I took title to the property. I went to Portland 
on the night of the 27th day of March. On the 28th 
day of March, I think it was, I received the deed; 
I received the deed on the 28th day I think it was. 
I made an application for a loan to Balfour Guth- 
rie, for $20,000. 

Q. Was that your application? 

A. Yes, sir. 
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Q. I thought you asked for more? 

A. No, I signed an application for $20,000 
because I couldn’t get any more on the loan. They 
would only appraise at $52,000., and that is all they 
would advance. 

@. What did you do with that money? 

A. We used the money in the construction of the 
balance of the plant. 

Q. You put it all— 

A. Mostly. 

Q. How much of it. 

A. $17,000. and over. 

Q. Have you a statement of that $17,000 item- 


A. Yes, I prepared such a statement. 

Q. Together with the checks and vouchers? 

A. Yes, sir. 

MR. WOOD: I offer the itemized statement taken 
from the books of the company, with the vouchers. 

MR. WOODCOCK: Do they come from these 
books, this statement? Where are the books? 

A. The payments were not made by the Kilbourne 


& Clarke Company mainly. Of course, they were. 


made by E. C. Kilbourne, and by an account which 
we carried as the Kilbourne Company, and by E. C. 
Kilbourne, personally, many of them. 

MR. WOODCOCK: Where are the books? 


MR. WOOD: Those are the original pay checks.. 


I don’t see what you want better than that. 
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Q. What books of account are these from? 

A. I will state that these payments were made 
through various accounts. Might have been part 
of them paid by the Kilbourne Company, which was 
the name we carried on the partnership at the ranch. 

Q. Not the Kilbourne Clarke? 

A. No, the Kilbourne Company. That was a part- 
nership composed of Dr. Kilbourne and myself; and 
an account as the E. C. Kilbourne and C. A. Kil- 
bourne. Many of the accounts were paid through a 
checking account with the Dexter Horton Bank, and 
quite a number paid by my own personal check. The 
checks themselves will show. 

MR. WOODCOCK: Did you keep a book ac- 
count ? 

A. No, the book itself. 

MR. WOODCOCK: What I mean, did you keep 
a book account showing the expenditure of that $17,- 
000., showing how it was expended, and to whom it 
was expended ? 

A. Yes, that is all shown by these different books. 

MR. WOODCOCK: I ask if you kept a book ot 
it? 

A. Not in one single book. No, sir, wouldn’t find 
it that way. 

MR. WOODCOCK: Didn’t keep a separate book ? 

A. Didn’t keep a separate book, no. Just passed 
through the ordinary account in which we were do- 
ing business at this time. 
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MR. WOODCOCK: T don’t think that state- 
ment would be competent. 

Mk. ERSKINE WOOD: The statement isn’t of- 
fered in evidence. It is offered to you for your in- 
formation. 

MR. C. E. 8S. WOOD: All right. You can have 
those books. 

A. I will say these cash books are our own pri- 
vate books, containing all our records of every kind, 
including my personal affairs. You can have them, 
however, if you want them. 

MR. WOOD: I would rather in a ease of this 
kind, let them have anything they want. 

MR. BRYSON: We would like to have the book 
account from which the statements are made up. 

MR. WOOD: All right, you can have them. We 
will give you the books. 

Q. Where are the books? 

A. I think you will find them in the case, Doctor. 

Q. Have you them, Doctor? (To Dr. Kilbourne) 

WITNESS: That is the Kilbourne Company, the 
other case. (To Dr. Kilbourne.) (Books pyro- 
duced. ) 

Q. Just find the one that the statement is taken 
from, the different ones. You say this statement, 
copy of which was furnished to counsel, was made 
up from the various sets of books. 

A. Made up from the cash books. 

Q. One was the cash book of yourself personally? 
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A. Yes, sir. 

Q. One was the cash book of yourself and the doc- 
tor, acting under the name of the Kilbourne Com- 
pany ? A. Yes, sir. 

@. And what was the other? 

A. The other is the firm of E. C. and C. A. Kil- 
bourne. 

@. The cash book of E. C. and C. A. Kilbourne? 

A. Yes, sir; most of the records in that latter 
book are connected with the office building which we 
operated in Seattle. 

Q. Which one of these books would have most of 
the items in, as far as you know? 

A. I think the largest account would be in my 
personal book and the greatest number of items 
would appear in the Kilbourne Company book. 

Q. I show you cash book, and ask you whether 
that is the cash book of the Kilbourne Company ? 

A. Yes, it is. 

MR. WOOD: I don’t want to offer these in evi- 
dence and leave them here, but I offer them to coun- 
sel for examination. 

MR. BRYSON: You have no ledger account? 

MR. WOODCOCK: We don’t know how to ex- 
amine them. It would take a book expert to do that. 

Q. What have you in the way of ledger index to 
these books? 

A. We didn’t keep a regular ledger account for 
the finishing of this contract, for the reason that it 
wasn’t necessary for us to account to anybody for 
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any exact items We were to finish the plant, and 
the cash books are a great deal better evidence than 
the ledger would be, for they are the books of orig- 
inal entry. 

Q. I will show you a book, and ask you if that is 
the cash book of E. C. and C. A. Kilbourne? 

A. E. C. and C. A. Kilbourne. 

MR. WOOD: I offer that. I offer that to coun- 
sel for examination. . 

Q. Is this your own personal cash book, prac- 
tically ? 

A. Yes, sir; Charles A. Kilbourne private cash 
book. 

MR. WOOD: I offer that to counsel. 

@. Now, have you produced here in connection 
with this account, the vouchers and checks which 
make up the items of the account? 

A. Yes, sir; most of them are there. There may 
be two or three missing. In a hurried search T 
wasn’t able to find all of them quite. 

Which counsel have in their hands? 

A. Yes, sir. 

MR. WOOD: I offer this statement for the con- 
venience of the Court, together with the original 
vouchers which verify it 

Statement marked ‘‘ Defendants’ Exhibit T.”’ 

Vouchers marked ‘‘Defendants’ Exhibit U.”’ 

A. I will say since that statement was made up, 
in searching for these vouchers, I found some ad- 
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ditional items, amounting to perhaps $1,000., but 
I didn’t change it, of course. 

Q. That would swell the statement ? 

A. That would swell the amount, yes. It goes 
more than that estimate, but - - - 

Q. Then, what did you have do with this Wakefield 
loan, and personally state what you know about it. 
Under the Clapp mortgage. State what you per- 
sonally had to do with it. 

A. I think it was in September, or October, of the 
year 1911, about the 27th or just prior to that, De- 
Larm came to our office—came to my office with Dr. 
Kilbourne. Our offices were not at that time to- 
gether, although in the same building, and stated 
that he would be able to negotiate a second loan on 
the ranch if we would be willing to give it, of which 
he would take $10,000., and release us from the la- 
bility to construct the second unit, of the plant. The 
entire loan to be for $17,500. and inasmuch as he had 
not been able to raise the $7,500. to pay the Puget 
Sound Bridge & Dredging Company, there would 
be $7500. available out of the mortgage to apply in 
that direction; and that if we would turn that over 
and get the hen released, that he would then pay it 
back from other sources. 

Q. This was to attempt to carry out his agree- 
ment to pay that $7500? 

A. To pay them the $7500. 

Q. What was done in that connection? 
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A. The same day, I think, in the afternoon, Mr. 
Wakefield, J. Alexander Wakefield, an attorney in 
Seattle, with offices in the Alaska Building, was 
brought into my office with DelLarm and said that 
he represented Cyrus P. Clapp, and H. E. Lutz; that 
he was making loans for them, and that this partie- 
ular loan of $17,500. he was making on their behalf, 
and that he would make such a loan, if, upon inves- 
tigation the land and title, etc., was satisfactory. 
Abstracts were furnished, and in due course of time, 
two or three days, he brought into the office a deed 
and some notes, I should say a mortgage and some 
notes, and a chattel mortgage which I refused to 
sign; told him that we wouldn’t under any circum- 
stances execute a chattel mortgage because it would 
affect my credit in the community in which the ranch 
was situated; so we dismissed the matter, but they 
came back a little later with a proposition that they 
would leave out the chattel mortgage and make a 
straight mortgage. I think, however, there was a 
little point in it that we considered it to be a chattel 
mortgage, but it wasn’t itemized in that way any- 
how. The result was, I finally executed the mort- 
gage, and Mr. Wakefield said to me, ‘‘Now in all 
the loans that Ma. Clapp makes, it is his custom to 
see first that there has been nothing placed on the 
record after the examination of the abstract and be- 
fore the mortgage is recorded, recording the mort- 
gage first before advancing the money. I knew that 


i 
en 
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we had the same method of procedure in the case of 
the Balfour Guthrie mortgage to go through, and so 
I turned the mortgage and the notes over to him, and 
he said that Mr. Lutz would take them, and at the 
same time he showed me an execution of an assign- 
ment to Lutz, to Clapp and Lutz, of the mortgage and 
he said that Mr. Lutz, would take them all, was going 
down to Gilliam County, Condon; as soon as they were 
on record, that the money would then be paid over. I 
will correct that, I am not sure that he said Mr. Lutz, 
would go. I know he did go, as a matter of fact. He 
said somebody would take them down. He said 
would be a matter of several days, perhaps a week, 
before he would be able to turn over the money. { 
said to him ‘‘as soon as they are on record, and you 
get back here, you are authorized to turn over to 
DeLarm $10,000 for his share in the transaction, and 
the $7500. you are to bring up to me, and we will go 
up then to the Puget Sound Bridge & Dredging Com- 
pany, and secure a release of the lien. 

Q. Lien on what? 

A. Lien on the pumping plant of the Columbia 
River Orchards Company. 

Q. Which you had built? 

A. Which we had built. A week went by, and © 
rang up Wakefield’s office, and asked if he had heard 
anything from that mortgage yet, and he said yes, 
they had just got word it was on record, and in a 
day or two the money would be paid over. I went 
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out of town for a few days, and when I returned, { 
found a surprise. The money hadn’t been paid over 
to Dr. Kilbourne in the meantime, and I rang up 
again. He said, ‘‘ Well, just a few days, Mr. Clapp 
is away. Will be away over Sunday. In a day or 
two more will have the money for you.’’ I said, ‘‘! 
wish you would attend to this right away. It has 
already gone too long.’’ Well, I went to the office 
of Wakefield, and then he told me for the first time 
that Mr. Clapp and Lutz had some kind of an ar- 
rangement on, by which they were examining the 
Northern Pacific lands, and they expected to fur- 
nish the money to finance the balance of the propo- 
sition, and they wished to have the whole matter go 
through together, and he would like, as a matter of 
accommodation, to wait two or three days more, and 
it looked reasonable enough, so I let it go, and many 
times after that we tried to get the money, and on 
one excuse or another, sickness or out of the city, 
he put it off, and the money was never paid. 

Q. Has it ever been paid? 

A. Never has been paid. 

Q. What efforts did you make, when you discov- 
ered his duplicity to collect the money? 

A. We took it up with the firm of McClure & 
McClure in Seattle, and urged them to take what- 
ever action was necessary to collect the money. 

Q. Mr. Kilbourne did you or your company, di- 
rectly or indirectly have any connection with De- 
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Larm and his projects, other than your corporation 
was to build this pumping plant? 

A. Never in any way, shape or manner. We knew 
nothing whatever of his inside affairs. 

Q. Did you ever have any of these bonds offered 
to you in payment? 

A. Never presumed to offer us any bonds at all. 
He knew that we were not able to carry bonds, 
eouldn’t take our pay in that way, and he never of- 
fered them. 

Q. Did you know anything about the bonds, or 
the value of them, and if you knew anything state 
what it was, and what your own belief was. 

A. I knew nothing about the value of the bonds. 
1 knew they had a good proposition, and supposed 
there was $300,000. authorized, and that the prop- 
erty ought to be perfectly good for that issue. 

Q. I will ask whether you have made a statement 
from the books, showing the cost of operation and 
receipts from the ranch, and whether this paper I 
show you is it? 

A. This is a complete statement of the earnings 
and expenses of operating the ranch for the two 
years ending March 1, 1918. That is the date on 
which we took it over. That is, it was about as of 
that date we took it over. As a matter of fact, it 
was later in March. 

Q. What does it show for the first year? 

COURT: Net result. 
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Q. Yes, just the final result. 

A. Shows expense of operation, $12,625.82, and 
total receipts, $3,516.84. In other words, a net loss 
for that year of $9,108.98. 

@. And the next year? 

A. The next vear the net gain was $9190.01. 

Q. Making for the two years what net result? 

A. Net profit for the two years of $81.03. On 
an investment of about $75,000. I will state, how- 
over that net profit doesn’t take into consideration 
amount paid for interest or miscellaneous expenses, 
but just items which are directly chargeable to op- 
erations. 

MR. WOOD: I offer the statement in evidence, 
and offer the books for examination. 

MR. WOODCOCK: Was that the three years? 
He hasn’t read the third year. 

MR. WOOD: He hasn’t had it three years. The 
next crop will be the third crop. 

Marked ‘‘ Defendants’ Exhibit V.”’ 

A. The statement also shows the addition to the 
equipment of the ranch, amounting to $13,000. 

@. Who advanced that money? 

Ac “Apdad 

Q. Personally? 

A. Most of it, yes, sir. About $11,000 of it I ad- 
vanced personally. The rest we borrowed. It alse 
shows the cost of operation per acre and per bushel. 

Q. It is a complete statement? 
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A. It is a complete, accurate statement as far as 
it goes. 

Q. Showing the cost of raising wheat per bushel, 
and the cost of operation per acre? 

A. Yes, sir. | 

Q. And in figuring the profits and expenses, did 
you include this $13,000. for added equipment? 

A. Oh, no, no nothing of that kind. 

Q. That is not deducted from gross receipts? 

A. No. 

Q. But you wrote that in as a part of your gen- 
eral investment? 

A. That is the idea. 

Q. Have you bought any other land up there sines 
you have been there? 

A. Yes, sir. 

Q. What land? 

A. Bought 1440 acres. 

Q. From whom? 

A. The man adjoining on the west, nearer the 
town of Olex and the railroad, from the Tobey ranch 
Tobey Brothers’ original ranch. 

Nearer the railroad. 

Nearer the railroad. 

From whom ? 

From T. B. Garrison. 

What did you pay for that? 

Bought at the rate of $10.87 per acre. 
On what terms? 


OPoOPore 
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A. $2500. cash, and the balance spread over some 
time. IJ think the last of it takes out this fall. 
Do you know what he paid for it? 
$10. per acre, he told me. 
What in? 
Trade. ‘Traded other land on that basis. 
Have you had other lands offered you up there 


OPore 


as low as $10. an acre or thereabouts ? 

A. No sir; the lowest price that I recall now has 
been $12.50 an aere. . 

Q. How do they compare, in situation and char- 
acter of soil, with the Tobey land? 

A. Oh, substantially the same. This land that 1 
speak of, the corner lies just the other side of the 
fence from the Tobey Brothers’ original ranch. 1 
will state that a great deal of the land was offered to 
us up there, but we didn’t consider it because we 
didn’t want it. You asked what other lands I bought. 
There was another piece that I bought, or Dr. Kil- 
bourne and I bought from DeLarm, adjoining on 
the east end. 

Q. Is that the Glover piece? 

A. That is known as the Glover piece, had 840 
acres. 

Q. Traded a lot of machinery ? 

A. Paid some cash, assumed a mortgage and paid 
the balance in machinery. 

Q. And released DeLarm from the obligation he 
was to pay? 
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A. Yes, I had loaned DeLarm $2950 and that ap- 
plied as a cash payment. 

Q. I will ask you if you remember being offered 
land by a man by the name of Knott? 

A. I remember being in Olex, and meeting a man 
by that name, who said that he had some land up 
there, and he asked me—I was with Dr. Kilbourne at 
the time, and asked me if ( didn’t want to buy it, and 
I inquired the price. At that time he asked $15. an 
mere for it. I didn’t want it, and told him so; not 
then but later. 

@. I will show you Plaintiffs’ Exhibit 140 and 
141, 140 being a letter from E. C. Kilbourne, dated 
June 8, 1911, and all that I care for you to testify 
about, or call your attention to, is this allusion to 
Knott. Just read that over, and state what connec- 
tion you had with it, and state what your recollec- 
tion is. Witness read letter Plaintiffs’ Exhibit 140, 
and counsel continued his question. Now, I show 
you an unsigned carbon copy, marked ‘‘ Plaintiffs’ 
Exhibit 142,”’ for indeitification,’’ which they weren’t 
able to get into evidence when they examined Dr. Kil- 
bourne, and I will ask you to examine that, and state 
whether you can remember writing such a letter. 

A. I have already examined this copy. 

Q. Well, then, just state - - - 

A. And unless I were to see the signed original, 
I would say that I had never written or signed such 
a letter, but it is barely possible, because I recall that 
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in passing through Portland with my sister, on my 
way to California in the early part of June, that the 
Tobey title had not been straightened out entirely, 
and I couldn’t get all my money from Balfour Guth- 
rie, and we stopped over between trains, and both 
of us called at Mr Hodges’ office and I asked hi if 
he would follow up the matter while I was gone, and 
urge the Tobeys to straighten out that title. And 
while I was there, a few minutes in his office, he called 
attention to a man by the name of Nott in Olex, with 
whom he was negotiating a trade. Nott had said to 
him he was going to sell his land to Kilbourne for 
cash. Mr. Hodges asked me if I intended to buy it. 
I said, ‘‘No, I didn’t want the land. Now, whether 
he asked me to write to him we didn’t care to buy the 
land, so that he himself, Hodges, might go on (draw- 
ing or dictating the letter himself) I don’t know. IL 
have no recollection of dictating this particular let- 
ter. It isn’t my style of composition, at all, but it is 
possible I may have signed it. He may have dictated 
the letter, and asked me to sign it, but I think, how- 
ever, that he probably wrote the letter and signed 
it and sent a copy to Seattle, as I naturally would 
ask him to do. I had no interest in the matter what~ 
ever, as I didn’t care to buy the land and never did 
buy it. 

MR. WOODCOCK: With the witness’ statement, 
your Honor, we offer that letter. 

MR. WOOD: I have no objection with this ex- 
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planation, for what it may be worth. Of course, 
technically, it is incompetent. 

Marked ‘‘ Plaintiffs’ Exhibit 142.” 

MR. WOOD: I don’t want you to complaint you 
haven’t had the doors wide open. 

MR. WOODCOCK: Weare not arguing this case 
yet. 

MR. ERSKINE WOOD: May I ask a question? 
Mr. W. L. Tobey, testified, Mr. Kilbourne, that you 
were here when the deed was delivered. It is possi- 
ble he may have misunderstood the question gotten 
H. C. and C. A. mixed up, but that is what his testi- 
mony is. I just want to you to state whether that is 
true or not. 

A. No, I was not there. I never met Mr. Tobev 
until the 28th day of March. That was the day on 
which I made application for the mortgage at Bal- 
four Guthrie’s a the day on which I signed it. The ap- 
plication was dated back, however, about the 15th or 
16th ; the only time I ever met him until in this court- 
room. 

Cross Examination. 

(Questions by Mr. WILLIAMS.) 

The Kilbourne Clark Company went out of bus- 
ines, you may say the first of January, 1911? Thev 
ceased to be active in business. Of course, had their 
affairs to close up, and was still engaged in that bus- 
iness, closing up. 

Q. What affairs did they have to close up? 
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A. Collection of accounts, finishing up some work 
which they had on hand. 

Q. What work was that? 

A. Well, I don’t know, that I can remember what 
accounts—what contract they were still working on. 

Q. Did the Kilbourne & Clark Company do any 
kind of merchandising business? 

A. Kilbourne & Clark Company ? 


Q. Yes. 
A. Yes, sir. 
Q. What? 


A. They had been wholesale merchants in elec- 
trical supplies and allied lines, until about 1909, T 
think. They sold their business then to the Holborn 
Electric Company. 

Q. They were out of that business when they went 
out? 

A. No, they were not out of the merchandising 
business. They remained as machinery merchants, 
but sold their general supplies. 

Q. Did they have any stock on hand January 1, 
1911? 

A. I think that is the date on which they finally 
turned over most of the lines of their machinery bus- 
iness to George—some firm up there. 

Q. After January 1, 1911, they didn’t do any of 
that kind of business? 

A. They still had on hand some small quantity of 
machinery stock. 
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Q. When, did they dispose of that? 

A. They may have some of that on hand; most of 
it, however, has been disposed of gradually. The part 
that was not taken over by their successors in that 
particular department. It was the intention, how- 
ever, to retire actively from the business in Janu- 
ary 1911. 

Q. You say the reason they went out of business 
was because the market for irrigation securities was 
poor ? 

A. No, I think I didn’t say that. 

Q. What did you say? 

A. I said the market had been poor, and the bus- 
iness was unsatisfactory. That was the purport of it. 

Q. Did you have any irrigation schemes on hand 
beside the Columbia River Orchard Company, in 
1911? 

MR. WOOD: They didn’t have any irrigation 
schemes on at all. 

Q. 1910? 

A. 1910, we didn’t. 

MR. WOOD: You didn’t have any irrigation 
schemes on hand. 

A. No irrigation schemes, I mean the construction 
of the plant, if that is what you refer to, engineering 
work. 

MR. WOOD: These questions go in the record and 
the Court will, interpret the questions. 

MR. WILLIAMS: I didn’t intend to convey, Col- 
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onel, that he was interested in irrigation plants them- 
selves. 

Q. And it was on account of securities being poor 
in that year that you went out of business in 1910, 
or the first of 1911? 

A. That was one of the contributing influences in 
going out of business; it was no longer satisfactory 
work. 

(. No longer profitable? 

A. No longer profitable. 

Q. You say you returned from New York, Janu- 
ary 7, 1910? 

A. My remembrance is that is the date. It was 
early part of January; I think the 7th. 

Q. The contract wasn’t signed until the 18th, was 
it? 

A. I couldn’t say. Probably signed by the Vice- 
president. 

Q. Now, you say that Mr. DeLarm furnished you 
with a statement which showed a balance of $600,000. 
of assets to the Columbia River Orchards Company. 
What did those assets consist of ? 

A. I don’t remember exactly but they were listed 
in that statement, mostly as lands, and I think he 
had some sub-division of it as the kind of lands but 
I couldn’t state positively, and perhaps he had some 
water mortgages in it also. 

Q. Didn’t the capital stock of the corporation en- 
ter into the securities largely, to make up them? 
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A. No, notinmy mind atall. I wouldn’t consider 
that as meaning anything unless it represented 
money. 

Q. They had the amount of capital stock shown 
upon the statement, didn’t they? 

A. It may have been that. I couldn’t tell you at 
this time, after two years. I rembmer the main fea- 
tures in the matter. 

(Questions by Mr. WOODCOCK.) 

What investigations did you make Mr. Kilbourne, 
about the standing of the company ? 

A. At the time of entering into the contract? 

Q. Yes. 

A. Nothing more than to call at the office of the 
company, as I have already stated, and secure what 
information they gave me there and we followed that 
up by going to the financial agents through whom the 
bonds were to be marketed in Chicago, and he 
practically verified what DeLarm had already said, 
and showed by his letters and telegrams, that the 
bonds were substantially as good as sold. 

Q. Well, now, vou were—under your contract, 
you were being involved to the extent of about $43 - 
000. That is, the original ? . 

A. That is what it finally reached, yes. 

Q. Well, you had some idea about that at the time 
you entered into the arrangement to do this work 
up there at Wahluke, didn’t you? 

A. Yes, sir; the idea in my mind was that we 
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would never at any time become involved mare that 
the amount which would accrue in one month’s op- 
erations. They were to pay, I think, about $3,00@% 
the first month, or, at the rate of $5,000. a month, but 
I didn’t consider that feature of the water coming 
up and forcing us to do more work than would nor- 
mally be necessary. 

@. You are a practical engineer yourself? 

A. No, sir, I am not an engineer. 

@. Well, you depended then on your engineer’s 
statement as to what would be the toal cost of the 
work? 

A. Certainlym absolutely. 

@. And you knew, to a large extent, at least, when 
you entered into the work about what the total cost 
would be, provided they made their payments as 
you say, along by the month or otherwise? 

A. I know what the contract called for, yes, sir. 

Q. Running up to something like $40,000? 

A. Yes, sir. 

Q. Now you didn’t make any investigation your- 
self, nor neither did your company, as I understand 
it, to ascertain whether this statement that had been 
put out by these people was true or not? 

A. Yes, we made that investigation that I speak 
of, by taking the precaution of going to the firm of 
A. L. Funk & Company, who were acting as finan- 
cial representatives of the Chicago concern. 
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Q. Did you investigate to find out whether they 
owned this land they claimed to own ? 

A. No, we didn’t do that. We took their word 
for that absolutely. 

Q. Now, with your experience in business, you had 
have had some experience in handling bonds? 

A. No, sir. I have had no experience handling 
bonds. J never owned a bond in my life. 

Q. You know what a bond means ? 

A. I certainly do, yes, sir. 

Q. Now, you know where a company In your ex- 
perience in business—where they send out bonds, 
based on real estate, where any disaster would change 
the status of it, and depending altogether on whether 
they owned the real estate or not, don’t you think it 
would be important to examine the title to find out 
whether they did own the real estate or not? 

A. You mean if I were going to buy the bonds? 

@. If you were dealing with institutions claim- 
ing to own property, contracting with you, where 
they claimed their resources consisted of real estate, 
as a business man, don’t you think it would be your 
duty to investigate ? 

A. Itmightbe. It would vary under different cir- 
cumstances according to the degree of confidence I 
had in them, and I certainly had a good deal in Mr. 
DeLarm at that time. He impressed me very favora- 
bly in deed. 

Q. After you had drifted along and done the work 
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awhile there, you found out they couldn’t pay, didn’t 
you? 

A. found out they didn’t pay. 

Q. Well, they didn’t pay, and you couldn’t make 
them pay, did you? 

A. No. 

Q. You found out they couldn’t pay? 

A. They showed at the time a very plausible rea- 
son for not paying then, but made assurances which 
seemed to be all right, that they would be able to pay 
in a very short time, a few weeks. 

Q. Now, prior to the time that this Tobey deal 
came along, they had been selling these bonds, trad- 
ing them as the evidence shows here in this case, and 
you heard it, and you probably knew of your own 
knowledge they had been trading bonds already for 
property there in Seattle, hadn’t they ? 

MR. WOOD: Objected to as not proper cross ex- 
amination. 

MR. WOODCOCK: On what ground? 

MR. WOOD: Because I didn’t ask this witness 
anything about bonds, bond values; didn’t go into 
that subject at all. He said he knew nothing what- 
ever about their bonds; were never offered to his 
company. You ean test the truth of that, but you 
can’t come and ask him about the Seattle bond mar- 
ket. 

MR. WOODCOCK: I think he can go into the 
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whole subject. He claims to be an innocent purchas- 
er in this case. 

COURT: What he knew about the bonds at that 
time. 

MR. WOOD: I understand that question is not 
to that effect. 

Q. (Read.) 

@. And did you know about that? 

A. Well, as a matter of fact, I knew almost ab- 
solutely nothing to that effect. I knew they had been 
trying to sell their bonds, of course, and I knew that 
if they could sell enough bonds to pay for their plant, 
that they would then be in very excellent shape, as 
far as I knew. 

Q. You knew, then, Mr. Kilbourne, that they had 
their bonds on the market? 

A. I knew at all times they were endeavoring to 
raise money, and supposed naturally thorough sale 
of their bonds. That was the ordinary method of 
financing irrigation companies. 

Q. And then you knew further that as far as your 
company was concerned, you and Dr. Kilbourne and 
your company, all of you, there, that were trying to 
do this work, and already had done some of it, that 
they were not realizing any money to pay you with? 

A. We knew that we were not being paid. 

Q. Did you know how they could get money out- 
side of the bonds themselves ? 
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A. No, I didn’t know how they could get it out- 
side of the bonds. 

Q. Didn’t you know, as a business man, that in 
dealings with them, they would have to depend on the 
sale of the bonds for the purpose of paying vou? 

A. They told me when they started in that is the 
way they expected ¢ raise their money by the sale ot 
bonds. 

@. They told you about their proposition to sell 
the bonds in Chicago? 

‘ee eS e1t. 

Q. You knew that fell down? They didn’t get the 
money ? 

A. I knew they hadn’t received the money, or 
they probably would have paid us. 

Q. Didn’t you know them Mr. Kilbourne, up to 
the time that the thing collapsed, that is, during the 
pendency of it, the latter part of it, that they were 
unable to negotiate their bonds for money, either | 
there in Seattle, or anywhere else ? 

A. No, I didn’t know they were not able to. I 
knew they hadn’t sold any so far for cash; that is, 
that I knew of; They may have sold some, but 1 
mean to say, it hadn’t been reported to me, and they 
still owed us money. 

@. Anyhow, you knew this thing; In order to get 
money, they would have to do it thorugh the bonds— 
what they told you before? 

A. Yes, sir. 
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Q. You depended on that. You depended on their 
statement about that, knowing from their statement 
that was the only method they had, as far as you 
knew of getting money? 

A. I expected them to realize from the sale of 
their bonds, and pay us. 

Q. Did you know of any other way they had to 
get money ? 

A. No, I didn’tm know of any other way. 

Q. You relied upon their sale of bonds to get 
money to pay you? 

A. I certainly figured that is the way they would 
get it. 

Q. Now, up to the time the Tobey deal was made, 
you knew then that they couldn’t get money through 
the bonds? That is, they hadn’t got money? 

A. JI will have to say I didn’t know that. I un- 
derstood they had made some sales or trades in some 
way, so they had disposed of some of their bonds, 
how many I don’t know. I have never been told. 
Just a mer matter of hearsay. 

Q. Isn’t it a fact Mr. Kilbourne, that about the 
time of the Tobey deal, which was made in the fore 
part of 1911, your company was practically swamped, 
as well as the DeLarm outfit? 

A. No, my company was not swamped. 

Q. Well, you were going out of business? 

A. We were going out of business, by my com- 
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pany was perfectly good; not a dollar owed that 
wouldn’t be paid. 

@. But you had concluded to go out of business 
because you had done business for a lot of concerns 
there, a lot of your business, including the DeLarm 
outfit, where you couldn’t realize money, and you 
concluded it wouldn’t be profitable to continue your 
business any further? 

A. Yes. I stated that was one of the contributing 
causes of our going out of business; it wasn’t profit- 
able. 

Q. Well, wasn’t that the main cause? 

A. Was one of the main causes; that and the fact 
that I didn’t care to give my personal attention to 
it; had other matters. 

Q. Well, Dr. Kilbourne, your partner—you heard 
his testimony about that? That was about as I re- 
member his conclusion. Like any other business man 
would do, when you are doing business and can’t 
make a profit out of it, can’t secure the debts that 
are coming to you, you coneluded to quit. As a busi- 
ness proposition, you didn’t think it would pay you 
to go any further. 

A. That is substantially correct, yes. 

Q. Now, then, about the time the Tobey deal was 
made, that was about the condition of affairs? 

A. That we were going out of business, you mean? 

@. Yes. 

A. Yes, we were going out of business at that time. 
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Q. Now, when that deal was made, this company, 
the DeLarm outfit, we will call it for convenience—- 
we all know what that means without naming these 
various groupsS—were owing you about $43,000? 

A. Yes. 

Q. And up to that time, they hadn’t shown anv 
signs of life in the way of producing the money? 

A. They had shown considerable signs of life, but 
hadn’t produced the money. 

Q. That is what I mean; and they had agreed to 
pay you by the month, and they had defaulted on that, 
and wasn’t it known, and didn’t you understand at 
that time, and didn’t you feel that way, that they were 
practically broke? 

A. No, I didn’t figure they were broke. I thought 
they had the basis of a fine proposition there, and if 
was only a matter of being able to dispose of their 
Securities when they would pay us, and go along 
splendidly. 

Q. Now, you understood this much anyhow. They 
couldn’t raise the money? 

A. They hadn’t raised it. That was not a good 
sign they couldn’t raise it. 

Q. They hadn’t paid you? 

A. They hadn’t paid us, no. 

Q. Now, when it came down to the Tobey deal, tak- 
ing this land over, this farm, you started in there 
through Dr. Kilbourne. He was the first one that 
informed you about that ? 
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A. Yes, sir. 

Q. And you concluded that as far as you person- 
ally were concerned—in the first place, you conelud- 
ed to take it to secure your company. ‘That was the 
first idea, as I understand it. Now, let me state it, 
and see if I get your idea correctly. As I under- 
stand you, the DeLarm people were owing you this 
sum of money, and when you first figured on the To- 
bey ranch, you concluded to take it over, hesitating- 
ly as you said for the purpose of securing you in the 
payment of what the DeLarm outfit owed you; that 
his companies that had been dealing with vou, and 
whereby you were caused to do this work—you under- 
stand what I mean. 

A. Yes, I see what you mean. 

Q. Iask you whether you understand ? 

A. Yes, [say Lunderstand. That is substantially 
the fact. 

Q. That was the first idea then, to take it over for 
security. That is, you wanted to be protected the 
best way you could, like any business man would; to 
be protected the best way you could in what was com- 
ing to you—you might say from the Wahluke pro- 
ject, in the work you had done. 

A. Yes, that was the idea in taking it over first, 
as security pending some later adjustment. 

Q. Now, did you know of your own knowledge 
how DeLarm was to pay for this ranch ? 
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A. No. I knew nothing about it until after he 
had made the deal. | 

Q. You didn’t know then, of your own knowledge, 
whether he was trading bonds for the ranch, or not? 

A. I didn’t know it, but I certainly would assume 
that was the way he was acquiring it, either bonds or 
lands or some other. 

Q. You were satisfied yourself at the time you 
bought the place that he didn’t have the actual cash 
to pay for it? 

A. Well, I don’t believe that he did; no, I am sure 
he didn’t now. | 

Q. That is, that he would either trade bonds or 
property, or something of that kind ? 

A. Yes. 

@. Now, in reference to the $17,000., was that ad- 
ditional work to be done outside of the $43,000? 

A. That was additional work to be done. 

Q. Now, I haven’t got that clear in my mind yet, 
about that $43,000. indebtedness, whether that was 
included in the $17,000 or not. 

A. No, certainly not. The $17,000. was an addi- 
tional amount, estimated cost of finishing the first 
unit. 

Q. Now the $43,000. then was the indebtedness 
that they had incurred against you for the work 
you had already done at the time the Tobey ranch 
deal was made. 

A. The $43,000. how is that? 
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Q. Isay that was the work that you had already 
earned at the time the Tobey deal was made? 

A. Yes, that was already earned. 

Q. And the $17,000., that was what you were to 
do extra? 

A. Was yet to be done, yes, sir. 

Q. And for the place, then, you were allowing the 
$43,000. that would clean up the debt for the work 
you had already done, and the $17,000 was to be added 
to that? 

A. Yes, sir. 

Q. Now, out of the $43,000. for the work you had 
done, you were to pay this dredging Company, 
weren’t you? 

A. Out of the $43,000. 

Q. Yes. 

A. Yes, sir. 

Q. You were to pay that? 

A. We were to pay all owt $7500. plus some ex- 
penses. 

Q. You weren’t to pay the $7500? 

A. The $7500. was assumed by DeLarm in 
final settlement. He was to furnish the $7500. and 
pay certain attorney’s fees, and the Kilbourne Clark 
Company—I should say E. C. and C. A. Kilbourne, 
had arranged to pay the balance, and furnish ade- 
quate security for it, and the Bridge Company were 
ready to release the lien. 

Q. Their claim was a little more? 
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A. Their lien was $22,000. or $25,000. something 
like that. 

Q. Weren’t you originally, as far as the Dredge 
Company was concerned, weren’t you originally lia- 
ble for it? 

A. Yes, sir, we were back of them. . 

@. They were sub-contractors under you? 

A. They were our sub-contractors. 

Q. And the contract between you and DeLarm 
wouldn’t relieve your company and yourself from 
lability to that company ? 

A. No, it wouldn’t relieve the Kilbourne & Clark 
Company from liability to the Puget Sound Bridge 
& Dredging Company. 

Q@. You had guaranteed them they would get 
their pay? 

A. Yes, sir. 

Q. Now, when you made the deal with Wake- 
field, when you made that mortgage, had you had 
much acquaintance with him? 

A. None whatever, except I knew that he was an 
attorney. from hearsay, in practice in Seattle. 

Q. Did you know of the circumstances of the dea! 
between Wakefield and Clapp and Lutz? That is, 
when their papers were made, ete.? That is, did 
you know of it? 

A. You mean drawing the mortgage. 

Q. Yes. 

A. Yes, I knew of that. 
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Q. You knew that the Wakefield mortgage was 
not recorded at the time it was transferred over to 
Senator Clapp and Lutz? 

A. That the mortgage to Wakefield from me? 

Q. Yes. 

A. No, sir, I don’t know that. My mortgage to 
Wakefield, and the assignment from Wakefield were 
put of record simultaneously, I understand. 

Q. Wakefield never paid you? 

A. Wakefield never paid me. 

Q. Youd did this, as I understand it; This trans- 
action, as I understood you was at the request of 
DeLarm. That is, you had made arrangements 
whereby this $7500. was to go to the Dredging Com- 
pany, and the $2250, or whatever it was, to the Moran 
Company? 

A. There was nothing out of the mortgage to go 
to the Moran Company. That wasn’t provided for 
in this particular item. 

COURT: $10,000. was to go to DeLarm. 

A. Payment for the release. 

Q. I thought the included the two accounts, the 
Dredging Company to get $7500. and Moran to get 
$2250. That is the way I understood it. I may be 
mistaken. Do you know about that yourself? 

A. Yes, sir, I do. 

Q. How was that? 


A. $10,000. of the $17,500. mortgage was to be 
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turned over to DeLarm upon receipt of it from Clapp 
by Wakefield. Then Wakefield was instructed to 
bring the other $7500. to me, and I would go then to 
the Puget Sound Bridge & Dredging Company, and 
turn it over directly to them, to release that lien. 

Q. Now, DeLarm had agreed before that to pay 
that Dredging Company personally ? 

A. Which? The $7500? 

Q. Yes. 

A. Yes, he had; je had agreed to furnish $7500. 
to be paid over to them. 

@. How was it you were going to pay it out of 
this ranch? Put a mortgage upon this ranch to pay 
it? 

A. The reason why, was because the Puget Sound 
Bridge & Dredging Company were anxious for their 
money, and naturally they would press Kilbourne 
& Clark Company for it, and it offered an easy so- 
lution, then, to settle in some other way for us 
to furnish the money out of the proceeds of that 
mortgage to the Puget Sound Bridge & Dredging 
Company, and then look to DeLarm to pay it from 
some other source. He, of course, made represen- 
tations at that time, that he had certain deals pend- 
ing that he would have in a few days or a short time, 
some other source out of which to pay it; and at the 
same time he was to pay the Moran Company ac- 
count. 

Q. From the experience you had had with De- 
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Larm up to that time, you had found out he wasn’t 
very prompt in his payments ? 

A. Mr. DeLarm’s promises were seldom carried 
out. Whatever he put out as statements of facts to 
us whenever we made any attempt to verify it, was 
always borne out. We never caught DeLarm in 4 
deliberate lie, and we had a good deal of confidence 
in him. 

Q. Well, you did find out along the line, thougn, 
that a whole lot of those statements were not true? 

A. Not what he put out as statement of facts to 
us. Everything we investigated—for instance, when 
he borrowed $3,000. from the company, he said he 
would have that money come back in a certain time. 
We went and investigated, and found it to be so. 
He said the Washington Trust Company was the 
trustee; we found that to be so. He made a great many 
promises that he never carried out, and still he had a 
way about him that up until January, 1912, I really 
believed the fellow was sincere and honest, and woulda 
earry out his scheme. 

Q. You found out later? 

A. I found out subsequently the whole affair was 
crooked. 

MR. WOOD: It is immaterial what he found out 
later. 

Q. Now, then, as I understand it, this $7500. was 
practically to hel - - that is, in two ways; you prac- 
tically loaned that to DeLarm ? 
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A. Did it to help myself. 

Q. That is—see if I have it right—in the first 
place DeLarm had agreed to pay you $7500. on what 
we call the Dredging account, and he hadn’t done it, 
and they you were responsible to the Dredging Com- 
pany by reason of being the principal contractor for 
the $7500., and you didn’t have that money yourseit 
to pay for it, and for that reason you got this sec- 
ond loan, what is called the Clapp loan? 

A. Yes, sir. 

Q. You got that because you didn’t have the ready 
money, and used this place to get security, and thev 
depending on Mr. DeLarm, or his promises, to get 
back and help you out, you put this mortgage on this 
place that you got from the Tobeys, because you want- 
ed to be relieved from the Hability you had with the 
Dredging Company. They were demanding money 
all the time from you. That is the reason you put 
the mortgage on; the reason you turned the $7500. 
over to Wakefield—that he would do as he agreed to 
do, and see that that account was paid. Now, am I 
right about that? 

A. You are right and wrong. I was not depend- 
ing uwpin Mr. DeLarm in the matter. He owed us 
the $7500., and this didn’t change the relation at all, 
had nothing to do with DeLarm; it was simply to 
relieve the situations as far as the Kilbourne Clark 
Company was concerned, and the Puget Sound 
Bridge & Dredging Company. DeLarm really didn’t 
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enter into the $7500. proposition in any way, shape 
or manner, except incidentally it was a part of that 
loan out of which he was to have the $10,000. He 
still owed us the $7500. just as he did before. It would 
have that effect, but that wasn’t primarily the rea- 
son, to help him. 

MR. WILLIAMS: 

Witness handed letter dated July 7, 1911, from the 
Kilbourne & Clark Company, by C. A. Kilbourne, 
President, identified as the signature of the witness 
marked ‘‘ Plaintiffs’ Exhibit 148.” 

We had taken over supplies from the Puget Sound 
Bridge and Dredging Company as late as 1911. 

In June, 1911, we paid the Puget Sound Bridge 
& Dredging Company $2500. They had rendered 
at that time an additional bil to us for $1000. for at- 
torney’s fees, and an additional bill for material fur- 
nished to %. C. and C. A. Kilbourne and other mat~- 
ters, so I paid them $2500. 

Q. That $1,000. rendered you as attorney’s fees 
you have included in this bill of $17,000 haven’t you? 

A. That I think is included there, attorneys fees 
and interest. I think something of that kind. That 
total amount was $2500. and I deducted $1500. as 
Kilbourne & Clark’s part leaving $1000. as the part 
brought about by the Columbia River Orchard Com- 
pany. 

Adjourned until 1:30 P. M. 
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Monday, May 19, 1913, 1:30 P. M. 

C. A. KILBOURNE, resumes stand. 

Witness’ attention was called to Page 118 of the 
Ledger, previously produced in Court under Colum- 
bis River Orchard Company’s account, and witness’ 
attention called to the column representing the jour- 
nal page. 

Q. Have you brought your journals with you? 

A. Nos, sir. I have here only the ledger of the 
Kilbourne & Clark Company. 

Q. Then the items, as they appear upon your ledg- 
er are identical as those upon the statement intro- 
duced in evidence, are they not? 

A. I haven’t compared them myself all the way 
thru, they seem to have been experted by Mr. House. 
the Government expert who simplified and checked 
up the account. 

Q. Ihand you Plaintiffs’ Exhibit 135, and ask you 
if the ledger doesn’t exhibit exactly what is on that 
statement of account? 

A. Tamunable to say. That was compared at the 
time. It will take some time go thru. I would like 
to ask if this is our copy. There was a verified copy 
signed by both the Columbia River people and our 
own auditor—an accepted copy. 

Defendants’ Exhibit M, produced, is that the one 
you refer to? 

A. Yes, sir. 


036 Frank L. Tobey, et. al., vs. 


(Testimony of Charles A. Kilbourne.) 

Q. Now, is that exhibit the status of your ledger 
account ? 

A. This apparently brings it down to date of set- 
tlement September 22nd. 

Q. And the additional statement you furnished, 
brings it down to the end? 

A. This statement itself would not correspond ex- 
actly with the face of the ledger, for the reason that 
there are some adjustment entries made here, appar- 
ently later, but if it is worked out, the balance due 
would be the same. 

Q. The additional are entered on your Exhibit 
K, are they not? 

A. There are two or three items not in there, on 
this statement, which appears on the ledger. With 
this addition made, I think the amount would agreel 
that is, the totals would agree. I haven’t checked 
them through, all the items. 

Q. Now, Mr. Kilbourne, you have turned these 
books over to us for our examination, but will you 
tell me how we can get any mor information from 
your books that we have from these statements al- 
ready in evidence ? 

A. No, sir; I think the statements are supposed to 
cover the situation entirely, as far as I can tell now. 

Q. Now, have you a separate account with the Pu- 
get Sound Bridge & Dredging Company, or those 
matters between you and them that is charged in the 
Columbia River Orchard Company account? 
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A. There is a separate account with them; I am 
not sure that it is evidenced by a ledger account, or 
the unpaid vouchers on file in the company’s papers. 
I don’t seem to find it here anyhow. It may be in the 
book. 

Q. Let me call your attention to the index 109. 

A. Puget Sound Bridge & Dredging Company 
109. There may be a separate account in here; I am 
not sure. It is quite likely, though, that it is carried 
as a vouchers payable account. You will find that in 
here in the Vouchers Payable Account. 

Q. What I desire to know, Mr. Kilbourne, is 
whether or not your books would give us any more 
information about these various accounts than we 
find in these statements. 

A. I think—the statement which is accepted up 
to a certain date by DeLarm for the company, and 
signed by our own auditor for the Kilbourne & Clark 
Company, that is right up to that point, and the few 
entries shown in the ledger since that time would fin- 
ish it up as far as the Kilbourne & Clark Company 
is concerned. 

Q. In order to find any other information about 
the status of these accounts, we would have to go. 
back to your journal to find them? 

A. Might have to go to the journal, might have to 
go to the sales ledger. 

Q. Is there a separate account of Moran account 
in there? 
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A. I think that would also be carried under 
Vouchers Payable, general account. That also is an 
accepted account by the Columbia River Orchard 
Company. 

@. Have you a separate account with Curtis & 
Company ? 

A. No, sir, we have not. 

@. Then you have no separate accounts of any of 
those parties? 

A. Not in the form of a ledger account here. Sim- 
ply all of their accounts—their papers are vouchered 
by months, and written in unpaid vouchers, and car- 
ried in a general account, known as Vouchers Paya- 
ble, or Audited Vouchers. 

Q. Then, in order to get any more information 
than we have already had in these various state- 
ments, we would have to go to these various books 
which are not here. 

A. Yes, sir; if you need any further information 
than that shown by the statements and ledge itself, 
I wouldn’t be able to give it to you now. It is com- 
plete as it stands, as a matter of fact. 

Q. Now, there was some testimony here about the 
Anderson account or some money received from a 
man by the name of Anderson. Do you remember 
about that? 

A. No, sir, I do not. 

Q. And from a man by the name of Espey or 
Ezra, $1,000. or such a matter. 
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A. You mean a credit to the Columbia River Or- 
chard Company ? 

Q. Yes. 

A. If so, it would appear on the statement and 
the ledger as well. 

Q. Didn’t that come into your hands after the 
Tobey deal? 

A. There is a credit of $1,000. here in October. 

Q. That was the Beckdorf sale, wasn’t it? 

A. I couldn’t tell you. It doesn’t specify; prob- 
ably shown on that statement; doesn’t show in the 
ledger, though, isn’t itemized. Also a credit of 
$350. cash on December (27), 1910. 

Q. Now, isn’t it a fact that you still held some 
securities at the time of the Tobey deal, and you re- 
ceived some on that later, afterwards. That wouldn’t 
be on your account there in your ledger? 

A. Not that I know of. 

Q. Similar to the Burke Addition property ? 

A. Everything that we received has been credit- 
ed. 

Q. You wouldn’t credit it up to them after you 
had taken over the Tobey ranch, would you? 

A. If it was something on which we realized 
afterwards, we would credit them, yes. 

Q. As I understand you, everything was wiped 
clean at the time of that transaction. 

A. At the time of the transaction, yes. 
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Q. Anything you received afterward wouldn’t be 
eredited, would it? 

A. There are some later charges, and I think some 
later credits, small items; however; something that 
had been overlooked, perhaps. You see the charges 
go up as late as the summer of 1911, but have noth- 
ing to do with the balance due at the time of the 
trade in March, 1911. I think all the credits are 
shown on the statement at that date. 

@. If you did have any securities at that time, 
then, they would belong to you on acconut of your 
agreement with DeLarm ? 

A. No, sir; not that I know of. 

Q. You say everything was wiped clean at that 
time, and if vou had securities, they would be yours, 
would they not? 

A. If I had any securities, they would be, yes. 
That was the intention. I think everything had 
been cleaned up at that time, absolutely, as far as I 
recall now. 

Mr. BRYSON: The Burke Addition property? 
The Burke Addition property ? 

Yes. 

That was included in that transaction. 

You got that as well as the Tobey ranch? 
Yes, sir, that was all included. I remember 
Mr. mere speaking of that. 

Q. Whatever you got from Espey, if any credit 
there, it was the same way? 


"POP OP! 
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A. If it was not already credited? 

OF Yes. 

A. If it was not already credited, it was included 
in the transaction. 

Q. Do you know anything else that was included ? 

A. I don’t recall anything myself. I will state, 
however, I had nothing to do personally with this 
transaction. I don’t know anything of the details of 
that. Dr. Kilbourne handled that. 

Redirect Examination. 

(Questions by Mr. WOOD.) 

You didn’t personally keep these books there, did 
you? 

A. No, I was not the bookkeeper. 

Referring to his previous testimony as to pay- 
ments by the Columbia River Orchard Company, 
Witness said I hadn’t been paid until the transaction 
of the Tobey ranch, then I was paid as far as the 
Tobey ranch paid for it, but he still owed us $7500. 
and other items. 

What I paid for the Tobey ranch was this—what 
we paid for it; the account of the Kilbourne Clarke 
Company, amounting to approximately $43,000., al- 
though as a matter of fact, it was a little less; 
$17,000. expended by E. C. Kilbourne and C. A. Kil- 
bourne, in the completion of the original first unit, 
and $10,000. to be expended for the estimated cost for 
construction of the second unit, which was done away 
with by a portion of the $17,500 mortgage turned over 
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to DeLarm; so those three items amounting to $69,- 
000.,would approximately cover the cost of the land 
to us, and if DeLarm paid back that $7500., it would, 
of course, be reduced by that amount; a little more 
than $60,000; he never paid it, so the actual cost to 
us was very close to $70,000 at that time, not count- 
ing a lot of extras that are not in there, and interest, 
Cte 

Q. As I understood you to say, that while the 
$7,500, was to meet a debt from vou to the Dredging 
Company, yet in the settlement DeLarm agreed to 
put up the money to pay that, and lift the lien from 
the pumping account? 

A. He assumed that and the Moran account, but 
never paid either one of them. 

Q. Now, this question that has been asked you 
about the Burke Addition property—what was the 
extent of that property ? 

A. The value of it? 

Q. In amount, one lot, wasn’t it? 

A. Justa single lot in a rough ungraded section. 

Q. What value? 

A. A value was put on it to me of $650., by a man 
living in the neighborhood. Other people have put it 
more. DeLarm himself called it $1,000. in the final 
settlement which we had. 

Q. Was that adjustment of the Burke property 
made before the Tobey deal? 

A. No,sir. The final wind-up or settlement there 
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all included. The reason for leaving that in, I may 
say, was to cover certain items of interest, and that 
sort of thing, which had not been put in the state- 
ment. 

Recross Examination. 

(Questions by Mr. WILLIAMS.) 

in your statement of that, did you take into con- 
sideration that Reinmouth property in security for 
the Moran account, which Dr. Kilbourne holds? 

A. He still has it, and is ready to turn it over to 
anybody that will take up the Moran account; that 
is, anybody authorized to do it. 

Q. You didn’t take that into consideration in 
what you paid for the property ? 

A. No, that is held by the Morans really. That 
is, they have a mortgage on that. 


E. C. Kilbourne Recalled. 


(Questions by Mr. ERSKINE WOOD.) 

Witness referring to the date that he had the con- 
versation with Mr. Heaton, produced the check writ- 
ten that day and in answer to a question, stated: 
Check bears date May 19, Heaton testified that said 
it was between the first and seventh of April, and 
I looked at my expense account and found I arrived 
back in Seattle, on the 6th of April, and I said 
it might be along that time, but I said I didn’t 
remember distinctly as it was not of much import- 
ance, but I remember distinctly of paying him the 
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$10. while ne was in there; that if I could find the 
check book of Kilbourne & Clarke Company, I could 
fix the date exactly. 

(Questions by Mr. C. E. 8. WOOD.) 

T’o same time I will ask some questions. I show 
you a letter from the Puget Sound Bridge & Dredg- 
ing Company, dated January 25, 1912, addressed to 
Kilbourne & Clarke Company, with copy appended 
addressed to the Columbia River Orchard Company, 
and ask whether you received that letter, and wheth- 
er it still remains in force ? 

Yes, sir. According to the terms of that letter, it 
was a 90 day contract, but they have renewed it, 
and Mr. Anderson, the one who is reorganizing the 
company for the bondholders, has the written state- 
ment of the Puget Sound Bridge & Dredging Com- 
pany OK-d by Kilbourne & Clarke Company, that 
upon the payment of those sums, that the lien wil! 
be released; and also they have a statement from 
E. C. and C. A. Kilbourne, and E. C. Kilbourne and 
Kilbourne Clark Company, that as soon as that Mo- 
ran account is paid, these two pieces of property, 
the Billings and the Reinmouth property, will be 
turned over to the successors of the Columbia River 
Orchards Company. 

Q. That is the Tacoma Securities? 

A. Yes, sir, never been held except as securities. 
That proposition was made by Mr. DeLarm and 
Mr. Green, in the office of the attorney for the 
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Puget Sound Bridge & Dredging Company and 
signed by me as vice-president of the Kilbourne & 
Clarke Company, and accepted by Mr. DeLarm, as 
president of the Columbia River Orchards Company, 
and Mr. Green as their attorney. 

MR. BRYSON: $1,000. attorneys fees ? 

A. Yes. 

MR. WOOD: With no objection, we will put this 
in. 

Marked, ‘‘ Defendants’ Exhibit W.’’ 

Witness excused. 

MR. WOOD: Defendants E. C. and C. A. Kil- 
bourne rest. 


Mrs. Jennie C. Koppen Recalled 


(Questions by Mr. WILLIAMS.) 

Being asked about the work in April and May 
1911, on the pumping plant, 

Witness, said: JI had been told before I went that 
the men weren’t working very much, and I took a 
look as I went by, and though they had about fif- 
teen or twenty men on the works about one third of 
them were idle each time I went by. Sometimes 
more than that, because I counted them, a good 
many times. 

Q. Did you have a talk with Mr. DeLarm, in 

- regard to that state of facts? 
A. I did. 
Thada talk with Dr. Kilbourne, about the Tobey 
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ranch. He said it was a very good one, he was 
well pleased with his bargain. I asked him particu- 
larly. 


M. Isabelle Forbes Recalled. 


(Questions by Mr. WILLIAMS.) 

Letter dated April 8, 1911, addressed to Mr. Leet, 
signed by George C. Hodges, identified, introduced 
‘*Plaintiff’s Exhibit 149. 


[E. O. Tobey Recalled. | 


EK. O. TOBEY, being recalled as a witness, was 
reminded of E. C. Kilbourne’s testimony that E. O. 
Tobey, (the witness) was in the office of the Oregon 
and Washington Trust Company on the 15 of March 
1911 at the time the deeds were executed, and was 
asked the fact was. He answered ‘‘I don’t know a 
thing about any deeds whatever.”’ 

Asked whether he was present at any time with 
Mr. Kilbourne he said in substance as follows: 

Why, my brother was living here in Portland, f 
happened to be in here, and he said they were go- 
ing over to meet Mr. Kilbourne, and asked me to gu 
with them. I had met Mr. Kilbourne, I think it 
was in the office of a lawyer by the name of Cham- 
berlain, if I remember right. There were some pa- 
pers that I think, I had to sign, but I don’t remember 
whether I signed them that time or not, if I re- 
member right, the papers were sent over across the 
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river, in a Notary Public’s office there. That is 
the first time I saw Dr. Kilbourne. 


W.L. Tobey Recalled. 

Referring to the time that Dr. Kilbourne, was 
with witness at the ranch for the examination of 
it, question was asked, where did they stay that night 
if you know. , 

A. They traveled with me to Arlington, that 
evening. I would say we got there about 7 o’clock, 
it was after dark, after leaving the ranch, it was 
quite late in the evening and driving out of the field 
on the south side of the ranch, we followed the 
county road west towards Olex, and as described, Olex 
hes down in quite a deep canyon, and there is just 
one point in going over that road, where you can 
look over the bank and see Olex and as_ we passed 
that, I called their attention to the sight of the town 
of Olex, and we drove from there towards Arling- 
ton, and I remember that was the particular time, 
and I remember it was intensely dark, so dark that 
I couldn’t see to follow the road with the team, and 
I would say about two or three miles before reach- 
ing Arlington we came to a little shack house where 
there were some people camping and we asked if 
we couldn’t get a lantern to light us into Arlington. 
They said no, so we had to go into Arlington in the 
dark as best we could. 

I think, in my former testimony, I thought we 
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went into Portland, that night, but after consider- 
ing the matter, I think we stayed there over night 
and went in the next morning into Portland. 

Q. Dr. Kilbourne, spoke about one of the com- 
bined harvesters being an old one that hadn’t been 
used for several years, what is the fact about that? 

A. It hadn’t been used, that is a part of the time 
that we owned it, it wasn’t in use, but it wasn’t used 
because the machine was worn out, the machine when 
we left the ranch was in good running order, that is 
capable of being used. There was one year, we didn’t 
use it because the grain was short, and we thought 
we could do better work with headers, and another 
year, we were then engaging a man to run it, that 
didn’t understand the work, and he made a failure of 
it. Mr. Wade, preferred to use a header rather than 
to use the combined. 


Frank L. Tobey Recalled. 


The night that Dr. Kilbourne and Mr. DeLarmn, 
were out to the ranch, February 1911, I stayed in 
Olex, that night. I walked down from the ranch to 
Olex. At that time there was only one stopping place 
in Olex. I didn’t see Dr. Kilbourne and DeLarm 
there, next I saw them was in Portland. We only 
had one combined harvester on the place. It was in 
good condition, other than it had been through a 
long season’s run and of course required more or 
less repairing before it could be used again. The 
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harvester was in useable condition. 

Q. I will ask you if, EK. O. Tobey, your brother 
was with you in the office of Mr. Hodges, the day you 
made out the deeds. 

A. No, sir. The only time that I remember of 
him being with us in connection with this business 
was the time we went to Mr. Chamberlain’s office, 
there was an affidavit he was required to make out, 
and Mr. Chamberlain made them out, one for him 
and one for myself, and we signed them. 

Affidavits by C. A. and E. C. Kilbourne, intro- 
duced in evidence marked ‘‘ Exhibit 150, and 151. 
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Plaintiffs’ Exhibits. 


1. 
Same as Exhibit A attached to complaint. 


2. 

Escrow agreement; Portland, Ore Mar. 15, 1911, 
Received from Oregon & Washington Trust Co. & 
W. L. Tobey & Frank L. Tobey, the following doc- 
uments which we hold in escrow subject to written 
instructions accompanying same. 1 package con- 
tains 1 note signed by Tobeys for $3000.00 Columbia 
River Orchard bonds No. 2001 to 2010 inclusive of 
$100 each amounting to $1000 & No. 3427 for $5000 
making $6000 in all. 2nd Package 5 deeds and 1 
bill of sale to Toby ranch. Columbia River Orchard 
Bonds No. 2001 to 2020 inclusive $100 each amount- 
ing to $1000 & No. 3401 to 3426 inclusive of $5000 
each amounting to $130,000 making $131,000 in all 
Delivered 3|24|11 File away H. T. 


3. 

Letter dated Portland, Oregon, March 15, 1911, 
to Hartman & Thompson, Oortland Oregon, signed 
by O & W. E. Co. by George C. Hodges, trustee, and 
W. L. Tobey and F. L. Tobey, instructing bank to 
hold the $6000 in bonds mentioned in Ex. 2 as secur- 
ity for the $3000 note. 


4, 
Deed dated Sept. 22, 1911, from Northern Pacific 
Railway Company to Columbia River Water Com- 
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pany, consideration $2894 conveying Lot 4 See. 3 
twp. 13 N. R 25 E. of W. M. and a strip 50 feet wide 
across sections named and strip 25 feet wide across 
other sections named, Signed, witnessed and ac- 
knowledged 

D. 

Agreement dated May 1, 1910 between Columbia 
River Orchard Company (company) and the Wash- 
ington Trust Company of Seattle (trustee). The 
company hereby binds itself to deposit in the hands 
of the trustee good valid and solvent securities con- 
sisting of mortgages, sales contracts, desert land 
mortgages, deed to real estate, bonds, securities and 
other collateral of the face value of $125.00 for each 
$100 of bonds issued hereunder and in like manner 
to deposit with said trustee and to keep in the hands 
of said trustee at all times, good, valid and solvent 
securities equal to 125 per cent face value of the total 
of all bonds issued by it. 


6. 

Water Mortgage. Virgil H. Robertson to Colum- 
bia River Orchards Co. dated Jan. 22, 1910 $16,000; 
due May 1, 1911; covering N. E. 14 of See 24, twp. 
14 N. R. 25 E. of W. M. Desert Land Entry; Con- 
ditioned as in Ex. 42. 


6a 
Assignment to Col. River Orchard Co. 


6b 
Assignment to Washington Trust Co. 
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6c 
Affidavit of W. E. DeLarm (See form, Ex. 47) 


te 
Desert Land Mortgage, Emil F. Cords to Colum- 
bia River Orchards Company, dated June 10, 1910 
$16,000; due Oct. 11, 1912; covering El, of N. EA, 
and H.14 of N. W.14 See. 8 Twp. 14, N. R. 26 E. of 
W.M. Desert Land Entry. Same conditions as in 


Ex. 42. 
8. 

Water contract, Frederick C. Koppen to Colum- 
bia River Orchards Company dated May 21, 1910, 
$16000; due Apr. 1, 1914; covering N.E.14 of See. 
4, twp. 14, N. R. 26 E. of W. M. Land owned in fee 
by Koppen. Same conditions as in 42 with refer- 


ence to expiration. 
8a and 8b. 


Assignments of Ex. 8. 


4) 

Desert Land Mortgage, Alfred Gagner to Colum- 
bia River Orchards Co., dated Aug. 25, 1908 $16000; 
due Apr. 1, 1911; covering S. W.14 see. 24, twp. 14 
N. R. 25 E. of W. M. Desert Land Entry, Condition 


same as 42. 
10. 


Desert Land Mortgage, Laura Wattle to Colum- 
bia River Orchards Company, dated May 17, 1909 
$16000; due May 16th, 1911; covering N. W.14 see. 
18, twp. 14 N. R. 26 E. of W. M.; same conditions 
as in 42. 
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Assignments of 10. 
10¢ 

Affidavit of W. E. DeLarm, Same form as Ex. 47. 
100, 


Received of Washington Trust and Savings Bank 
of Seattle, Washington, the following described pa- 
pers or instruments in connection with securities 
held by said Washington Trust and Savings Banks, 
formerly The Washington Trust Co., of Seattle, 
when acting as Trustee for Columbia River Orchard 
Company and now turned over to Oregon & Wash- 
ington Trust Company, a corporation organized and 
existing under and by virtue of the laws of the State 
of Oregon, said last named company having been sub-: 
stituted as trustee for Columbia River Orchard 
Company. 

A promissory note of Laura Wattle and Frank 
Wattle to the Columbia River Orchards Company 
for $16000, dated May 17th, 1909, due May 16, 1911. 

Also Desert Land Mortgage executed May 22, 
1909 by said Laura Wattle and Frank Wattle to the 
Columbia River Orchards Company on the North- 
west quarter of Section 18, Twp. 14 N. R. 26 E. W. 
M., Grant County, Washington ; 

Also affidavit of W. E. DeLarm, setting forth un- 
der oath on May 7th, 1(10, that he is President of 
Columbia River Orchard Company, and that the 
above mortgage is a good, valid and solvent security. 
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A promissory note of Frederick C. Koppen and 
Jennie C. Koppen to Columbia River Orchard Com- 
pany for $16000, dated May 21st, 1910, due April Ist, 
1914. And water right contract for land executed by 
said Koppens to said Columbia River Orchard Com- 
pany covering the northeast quarter of Section 4 
Twp. 14. N. R. 26 E. W. M. in Grant County, Wash- 
ington. 

An affidavit duly sworn June 7th, 1910, of W. E. 
DeLarm, that he is president of the Columbia River 
Orchard Company, that said contract is a good val- 
id and solvent security. 

A promissory note of Emil F. Cords to The Colum- 
bia River Orchard Company for $16000, dated May 
21, 1909, due October 11th, 1910; 

Also a Desert Land Mortgage from Emil F. Cords, 
to The Columbia River Orchards Company dated 
May 21, 1909, covering the North half of Northeast 
quarter and East half of Northwest quarter, Section 
8, Twp. 14, N. R. 26 BE. W. M. in Grant County, 
Washington. 

An affidavit subscribed June 7th, 1910 of W. E. 
DeLarm that he is president of said Orchard Com- 
pany, that said note and mortgage are good, valid 
and solvent securities. 

A promissory note of V. H. Robinson and Gertrude 
Robinson to The Columbia River Orchard Co., for 
$16,000 dated January 22nd, 1910, due May Ist, 1911. 
A Desert Land Mortgage from Virgil E. Robinson 
and Gertrude Robinson to The Columbia River Or- 
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chard Co. dated January 22nd, 1910, covering the 
Northeast quarter of Section 24, twp. 14 N. R. 25 E. 
W. M. Grant County, Washington. 

A promissory note of Alfred Gagner and Salinda 
Gagner to the Columbia River Orchard Company 
for $16000 dated August 25th, 1909, due April 25th, 
1911, and a Desert Land Mortgage from said Alfred 
and Salinda Gagner to said Orchard Company dated 
August 25th, 1909, covering southwest quarter of 
Section 24, Twp. 14 N. R. 25 E. W. M. Grant County, 
Washington. 

Affidavit subscribed August 19, 1910, of W. E. De- 
Larm, that he is the president of said Orchard Com- 
pany and that said Desert Land Mortgage is good, 
valid and solvent security. 

Receipt also covers assignments of said instru- 
ments and all notes endorsed over without recourse. 

Portland, Oregon, March 28, 1911. 

OREGON & WASHINGTON TRUST CO. 
By George C. Hodges, Trust Officer. 
12. 
State of Washington, 
County of King,—ss. 

W. E. DeLarm, being first duly sworn, on oath 
says: that he is president of Columbia River 
Orchard Company, a corporation organized and ex- 
isting under the laws of the State of Washington; 
that the Desert Land Mortgage hereto attached cov- 
ering Desert Land Entry No. 01079, is a good valid 
and solvent security. W. E. DeLARM. 
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Subscribed and sworn to before me this 7th day of 
May, 1910. 
GEORGE A. CUSTER, 
Notary Public in and for the State of Washington, 
residing at Seattle. 


(Seal) 
12a 
Same form as Ex. 12 covering Emil Cords mort- 
gage dated June 7, 1910, Desert Land Entry No. 1177. 
12b 
Same form as Ex. 12 covering F. C. Koppen mort- 
gage N. E. 14 See. 4, Twp. 14, N. R. 26 E. W. M. 
12¢ 


Same form as 12. 
i. 


Letter dated February 3, 1911 to Washington 
Trust & Savings Bank, Seattle Wash. 

We acknowledge receipt of yours of Jan. 31st, in 
which you resign as trustee for the Columbia River 
Orchard Company, under trust agreement of May 
20S, USO. 

Kindly assign and turn over all securities and pa- 
pers which you may have in connection with such 
trusteeship to the Oregon & Washington Trust Com- 
pany of Portland, Oregon, who we have appointed 
to accept such trust. We hereby accept your resigna~ 
tion. 

COLUMBIA RIVER ORCHARD COMPANY, 
By W. KE. DeLARM, Pres. 
Attest: A. J. Biehl, Secretary. 
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14. 

Letter dated Seattle, Wash., Feb. 7, 1911 addressed 
to Columbia River Orchard Company. 

Your favor of the 3rd inst., received and enclosed 
find copy of letter of even date to the Oregon, Wash- 
ington Trust Company of Portland, Oregon, which 
explains itself. 

J. H. EDWARDS, Vice president. 
15. 

Letter dated Seattle, Washington, Feb. 7, 1911, ad- 
dressed to Oregon Washington Trust Company, Port- 
land, Oregon. 

We have resigned as trustee for the Columbia 
River Orchard Company under trust agreement of 
May 1st, 1910. Said company is asking us to assign 
and turn over all securities and papers in connection 
with said trusteeship to you, stating that you have 
been appointed to accept such trust. If you wili 
kindly execute in proper form your acceptance of 
said trust and have same recorded in Grant County, 
Washington, and forward us a copy of said accept- 
ance, certified by the recorder of said county, we wil! 
then be glad to take up with you the question of trans- 
ferring the securities we hold in connection with said 
trust. 

J.H. EDWARDS, Vice president. 
lie 

Assignment by Washington Trust and Savings 
Bank to Oregon and Washington Trust Co., dated 
March 16, 1911, the following instruments: 
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A certain desert land mortgage dated May 22, 
1909, made and executed by Laura Wattle and Frank 
Wattle, her husband; 

A certain water right contract dated May 21, 1910, 
made and executed by Frederick C. Koppen and Jen- 
nie C. Koppen, his wife; 

A certain desert land mortgage, dated May 21, 
1909, made and executed by Emil FE. Cords, a bach- 
elor ; 

A certain desert land mortgage dated January 22, 
1910, made and executed by Virgil H. Robinson and 
Gertrude Robinson ; | 

A certain desert land mortgage dated August 25, 
1909, made and executed by Alfred Gagner and Sa- 
linda Gagner, it being intended hereby to substitute 
the party of the second part in licu of the party of 
the first part as trustee under a certain trust agree- 
ment dated May 1, 1910, wherein the Columbia River 
Orchard Company is party of the first part and the 
Washington Trust Company of Seattle, (Now known 
as The Washington Trust and Savings Bank) is 
party of the second part. 

Acknowledgment attached. 

By J. H. EDWARDS, Vice president. 

Attested and seal attached. 

18. 

Letter dated Portland, Or., Dec. 29, 1910 addressed 
to W. EK. DeLarm, Seattle, Washington by Edward 
J. Brazell. 

It will be an easy matter to organize and incorpo- 
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rate for the purposes which you intend. Payment of 
the stock may be made in any property of value just 
as any ordinary private corporation. 

Regarding the proposed arrangement of having 
the Trust Company be a depository, and accept de- 
posits of money from its stockholders and issue cer- 
tificates of deposit in return, there is much more dif- 
ficulty. 

(Discussion of Oregon Bank Laws omitted.) 

We have been trying to think out some scheme to 
avoid a conflict with this act, and yet leave vou to 
perform some of the functions which you desire. One 
plan that could be worked successfully would be to 
deposit money with the Trust Company as a loan to 
the Company, and have the latter issue its promisso- 
ry note payable either on demand or a date in the fu- 
ture. The notes could circulate as a medium of ex- 
change like currency fully as well as a certificate of 
deposit, and it seems to me ought to be as satisfactory 
to you as the certificates of deposit. 

The issuance of notes each time a deposit is made 
might be a trifle cumbersome compared with other 
methods, but not to such an extent as to render its 
use valueless. The deposits you receive you could 
use just the same as a bank could; and the issuance 
of demand notes would provide a substitute for 
checks, for the money on them could be secured at 
any time on presentation. If you expect to make 
use of much of the money deposited with the Trust 
Company, of course, you would have to keep enough 
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cash on hand to pay the demand notes, but the time 
notes could be invested or used. 
IS) 

Meeting of Incorporators of Oregon and Wash- 
ington Trust Company, Jan. 19, 1911, present G. C. 
Hodges, F. H. Garretson, and KE. J. Brazell. 

E. J. Brazell was authorized to open stock subs- 
cription books. 

20. 

Formal subscription to capital stock of the Ore- 

gon and Washington Trust Co. signed as follows: 


Names Number of Shares Amount 

Js\ee [016506100 eee ee aa near oe 166 shares. . .$16,600.00 

WV tle We lvamiiie . <2 3 see N69. heeeeee $16,600.00 

0, TCU SCS hc cine ea oe LO Gry eee $16,600.00 

HS cierompliney 2a. el .. A epee $ 100.00 

i oe nave lee aq Lice $ 100.00 
Pal 


Minutes of the 1st meeting of stockholders Oregon 
and Washington Trust Co. Portland, Oregon, Janu- 
ary 25, 1911 at 9:30 P. M. all of the corporators and 
stockholders, to-wit: (Naming them as set out in 
Ex. 20.) | 

Report of Incorporators. 

Articles of Incorporation (Set out in full). 

The enterprise, occupation and business pursuits 
for which this corporation is formed and in which 
it will engage are and shall be: 

(1) To accept trusts and act as trustee, in any law- 
ful business or proceeding whatsoever. To carry on a 


Se | 
aay 
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general trust business and to do the several things 
necessary for such purpose. 

The capital stock of this corporation shall be Fifty 
Thousand Dollars, divided into five hundred shares 
of the par value of One Hundred Dollars each. 

Thereupon the stockholders proceeded to the elec- 
tion of five directors, which election resulted in the 


election by unanimous vote of each of the following 
stockholders, to-wit: W. EH. DeLarm, A. J. Biehl, 


G. C. Hodges, H. H. Humphreys, and E. J. Brazell, 
as a director of said corporation for the term of one 
year and until their successors shall be elected and 
qualified. 
22. 
Minutes of 1st meeting of directors, 
Portland, Oregon, January 25, 1911. 

The board of directors of the said Oregon & Wash- 
ington Trust Company, to-wit: W. HE. DeLarm, G. 
C. Hodges, H. H. Humphrey and E. J. Brazell, each 
having theretofore taken an oath to faithfully and 
honestly discharge the duties of a director of said 
corporation, all met, pursuant to appointment for 
the first meeting of said board of Directors, A. J. 
Biehl, the remaining director of said corporation, 
being absent. 

A. J. Biehl, was unanimously elected President. 
G. C. Hodges was unanimously elected first Vice- 
President, Treasurer and Trust Officer and Man- 
ager. H. H. Humphrey was unanimously elected 
2nd vice-preseident, W. E. Delarm was unanimously 
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elected 3rd vice-president. KE. J. Brazell was unan- 
imously elected Secretary. 

An offer was then made by the Columbia River Or- 
chard Company, a corporation having its principal 
place of business in Seattle, State of Washington, 
to have this company act as trustee for the bond is- 
sue of the said Columbia River Orchard Company,, 
which said proposed bond issue is to be of the de- 
nomination of $100.00 and to be progressive; the re- 
muneration for said services to be $100.00 for the 
first $100.00 bond and 25e for each additional bond. 
Offer accepted. 

An offer was then made by the Washington Or- 
ehard, Irrigation and Fruit Co., a corporation hav- 
ing its principal place of business in Seattle, Wash- 
ington, to have this corporation act as trustee and to 
certify to the issue of 1000 Series ‘‘A’’ Bonds of the 
denomination of $100.00 each, and 3000 Series ‘* B”’ 
bonds of the denomination of $100.00 each, of the 
said Washington Orchard, Ivrigation and Fruit Co., 
the remuneration for services rendered in said c¢a- 
pacity as trustee to be $100.00 for the first bond and 
25¢ for each additional bond. It was ordered that the 
offer be and the same is hereby accepted, and the 
trust officer is directed and empowered to communi- 
cate such acceptance to the Washington Orchard, Ir- 
rigation and Fruit Co., and to conclude the contract 
on behalf of this company. 

It was ordered that the proposition of the Washing- 
ton Orchard, Irrigation and Fruit Co. to pay to this 
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corporation for its services in acting as trustees and 
certifying to the bonds and also for the services of 
this corporation in acting as trustee for the proposed 
progressive bond issue of the Columbia River Or- 
chard Co. of $1700.00 by delivering to this company 
seventeen Series ‘‘A’’ 7 per cent Investment Bonds 
of the Columbia River Orchard Co., be and the same 
is hereby accepted, and the Trust officer is directed 
and empowered to communicate such acceptance to 
the Washington, Orchard, Irrigation and Fruit Co., 
and to accept the said 17 Series *‘A”’ 7 per cent In- 
vestment bonds of the Columbia River Orchard Com- 
pany on behalf of this company. 

It was ordered that the stock of this corporation 
be payable in cash only, and the officers be required 
to have the cash in hand before issuing the same. 

It was ordered the Treasurer be instructed and 
ordered to sell and dispose of all bonds acquired 
and owned by this corporation, and also all bonds 
hereafter acquired and owned by this corporation 
at par and for cash only. 

23. 

Letter dated Portland, Oregon, May 15, 1911 to F. 
C. Koppen, Wahluke, Wash., by Oregon & Washing- 
ton Trust Co., by E. J. Brazell, Secretary. 

We beg to say with regard to the Columbia River 
Orchards Company’s twenty year 7% bonds, for 
which we are the Trustee: 

These bonds are a first obligation on all the hold- 
ings of the issuing company, and each $100 bond is. 
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secured by first mortgage for $125 on real estate, the 
valuation of which is appraised at three times the 
value of the mortgage. That is to sav, every mort- 
gage for $125 is secured upon property worth $375 
or more. These mortgages are held by us as trust- 
ees for the benefit of the bondholders. These bonds 
are further secured by the absolute and unqualified 
guarantee of the Washington Orchard Irrigation 
and Fruit Company, on each bond. 

The Irrigation Company, to further secure their 
guarantee and to provide a sinking fund to pay these 
bonds have deposited with us, sales contracts on 
land already sold to the amount of $125 for each $100 
guaranteed. These contracts run from three to eight 
years and the principal and interest will be both paid 
to us and the money will form a sinking fund to 
take care of these bonds. This will, in our opinion, 
automatically retire them in about eight years. The 
bonds are only issued upon the amount of collatera! 
the company is able to put behind each bond. on the 
above basis. 

We understand the company is now practically 
out of debt with the exception of the bond issue. We 
also understand, on good authority, that the company 
has one of the finest propositions in Washington and 
the men behind it are well able to carry it on success- 
fully. 

24. 


Domay mortgage introduced as 42. 
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20. 

Agreement between Columbia River Orchard 
Company called the Company, and Oregon and 
Washington Trust Company, called the trustee, dat- 
ed Feb. 1, 1911. 

First, The Company hereby binds itself to deposit 
in the hands of the trustee, good, valid and solvent 
securities consisting of mortgages, sales contracts, 
desert land mortgages, deeds to real estate, bonds, 
securities and other collateral of the face value of 
$125.00 for each $100.00 of bonds issued hereunder, 
and in like manner to deposit with said Trustee and 
to keep in the hands of said Trustee at all times. 
good, valid and solvent securities equal to one hun- 
dred and twenty-five per cent face value of the total 
of all bonds issued by it. 

The company at the time of depositing any desert 
land mortgages or other collateral with the trustee, 
shall attach thereto an affidavit of its president, that 
said mortgages and other collateral are good, valid 
and solvent securities, and said affidavit shall be suffi- 
cient evidence of the truth of the statements therein 
contained. 

(Paragraph providing sinking fund to pay bonds 
at maturity ) 

(Paragraph providing for interest payments) pro- 
vided however, when in the discretion of the board of 
trustees of the company, it would inure to the benefit 
of all parties interested so to do the company may 
take ninety days additional time in which to make 
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a deposit, with the trustee of any interest due upon 
any bond issued hereunder. 

Third, (Provides for division of bonds into series 
and for sale of securities to pay interest or bonds on 
petition of 50% of the holders of any series. 

Fourth, The company reserves the right to mature 
or cancel the bonds secured as aforesaid, or any ser- 
ies of bonds, before the expiration of the time named 
in said bond, on payment of the principal of said 
bond, the accrued interest and sixty days’ advance 
interest. 

Fifth (Omitted) 

Sixth, It is mutually understood and agreed that 
the company may, at any time, withdraw from the 
trustee any securities deposited with the trustee un- 
der this agreement, upon substituting therefor other 
good, valid and solvent securities equal in value and 
amount to the securities so withdrawn, or by depos- 
iting cash equal to the value and interest on these 
bonds. (Provision for withdrawing securities on 
retiring bonds. 

Seventh, provides for such compensation for trus- 
tee as may be agreed upon. 

Eighth, The trustee, will, upon request of the com- 
pany, certify all bonds issned hereunder. 

Ninth, (Provides for company to defend suits 

Tenth, (Provides for substitution of trustee in case 
of failure to act or resignation. Said trustee shall 
not be liable for any act or thing done by it hereun- 
der, except for gross negligence. 
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Eleventh, The amount of bonds which may be is- 
sued of any series under this trust agreement shali 
be limited only by the amount of collateral deposited 
with the trustee to the extent of One Hundred and 
Twenty-five per cent for every hundred dollars of 
bonds issued hereunder. 

(Form of bond omitted) 

For the debts and bonds hereby secured the 
Columbia River Orchard company is liable, and anv 
deficiency after exhausting the mortgaged property 
and security, may be enforced against the Columbia 
River Orchard Company, but not against the offi- 
cers, directors, trustees, Incorporators or stockhold- 
ers hereto, and it is agreed by every owner of every 
bond issued hereunder, that the existing and all fu- 
ture directors, trustees incorporators and stockhold- 
ers Shall not be individually or jointly or collectively 
lable to any extent or any purpose, with respect to 
said bonds or any of them. 

Signatures and acknowledgement. 


26. 

Agreement between Columbia River Orchard 
Company and Oregon and Washington Trust Com- 
pany, dated January 31, 1911. After reciting the 
trust agreement (Exhibit 5) It is hereby agreed by 
and between the parties hereto—to perform all of the 
conditions of said original trust agreement—said 
second party does hereby accept said trust and here- 
by agrees to perform all the conditions incumbent 
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upon said Washington Trust Co of Seattle, harmless 
from all the obligations thereof 


Be 
Water mortgage Jennie C. Koppen to Columbia 
River Orchards Company, dated April 1910, due May 
15, 1911, for $16,000 covering E14, of S.EJ4 N.WA4 
of 8. Ey and N. EY of 8. W.14 of sec. 30, twp 14, 
N. R. 26 E. Desert Land Entry. (Same conditions 


as in Ex. 42) 
oa 
Desert Land Mortgage W. E. Stickel to Columbia 
River Orchards Co. dated Jan. 22, 1910, $16,000, due 
May 1, 1912, covering N. E14 of sec. 18 Twp. 14 N. 
R. 26 E. of W. M. (Some conditions as in Ex. 42.) 


34. 

Desert Land Mortgage James Perry to Columbia 
River Orchards Co. dated Jan. 22, 1910 $8,000, due 
May 1, 1911, covering E14 of 8. E.14 of sec. 34 twp. 
14 N. R. 25 KE. of W. M. (Same conditions as in 


Ex. 42.) 
3b) 


Real Estate mortgage given by Washington Irri- 
gation and Fruit Co. to Oregon and Washington 
Trust Co. to secure payment of $1,000,000 dated 
March 15, 1911. The following described tracts, or 
pareels of land lying and being in the County of 
Grant, State of Washington, and particularly des- 
eribed as follows, to-wit: 

All its pumping plant, irrigation works, ditches, 
laterals franchises, machinery, power contracts, 
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water contracts, prospects Townsite of Wahluke and 
all the company’s property of all kinds & description 
now located in Grant County, Washington, except 
Sec. 16 & 20 in Township 14 N. range 26 east, W. 
M. given as a special security to secure all bonds of 
Columbia River Orchard Co., up to $1000,000.00 to 
be held in trust for the benefit of all bond owners, 
according to the terms of one trust agreement men- 
tioned in said bond. Together with all and singular 
the tenements, hereditaments and appurtenances 
thereunto belonging. 

This conveyance is intended as a mortgage to se- 
cure the payment of all bond of Columbia River Or- 
chard Co. 

(Signatures and acknowledgement. ) 

(Formal parts omitted) 

36. 

Promissory note given Sept. 30, 1911, by Washing- 
ton Orchard Irrigation and Fruit Company to Co- 
lumbia River Orchard Co. and endorsed over to Ore- 
gon & Washington Trust Co. for $5,750,000.00 

Mortgage given by Washington Orchard, Irriga- 
tion and Fruit Co. to secure the same dated Sept. 
30, 1911, covering as follows. Two hundred acres 
of land at Wahluke, Grant County, Washington, 
more particularly described as the S. WY, of N. 
W.Y, and the E14 of the SW14 and the SWI, of 
the SE14 of Section 10, township 14 north of range 
26 east, W. M., together with any and all other prop- 
erty, real, personal or mixed, of any kind, nature 
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or description which is now or may hereafter become 
the property of the party of the first part. 

This conveyance is intended as a mortgage to se- 
eure the payment of obligations up to the sum of five 
million seven hundred and fifty thousand dollars and 
these presents shall be void if such obligations be 
paid. 

Provided however that any or all of the above 
property my be released from the len of this in- 
strument by the payment, unto the party of the see- 
ond part, of bonds of the Columbia River Orchard 
Company at their par or face value of an amount 
equal to the reasonable value of the property so to 
be released. The amount of bonds which must be 
turned over to the party of the second part before 
release is made of the above described real property 
shall be $60,000.00 face value, and for each acre of 
water right so released, there shall be $100.00 face 
value of the above described bonds deposited with 
the second party. 

It is further understood that the party of the first 
part intends in the future to construct irrigation 
canals, pumping stations and other works necessary 
or useful in connection with the operation and main- 
tenance of a water system irrigating additional land 
under said Wahluke irrigation project, and when so 
completed to sell same to the Columbia River Water 
Company and accept in payment for such values 
bonds of the Columbia River Orchard Company. 
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Signatures and acknowledgement. 

(Not recorded) 

For valuable consideration the Columbia River 
Orchard Company, party of the second part, in the 
above mortgage, hereby sells, assigns, transfers and 
sets over unto the Oregon and Washington Trust 
Company all its right, title and interests in and to 
the said mortgage. 

Dated this thirtieth day of September, nineteen 
hundred eleven. 

Columbia River Orchard Company by W. E. De- 
Larm, President. 

R. H. MacWhorter, Secretary. 

Affidavit to foregoing mortgage dated Sept. 18, 
1911 same form as Ex. 12 

one 

Extract from Journal Oregon & Washington Trust 
Co. 

List of Water Mortgages. 


EIR COCTIIN, 6 occ fcc cece cae e bees 16,000 
emmienO. IOppen........ 0-2. cesses secure 16,000 
iilezaeth Montgomery...............-.2+5- 16,000 
MMO OVOS. 0. 5 ec ee eee eee tees 16,000 
Bemecmicy © WILE... .. 2... eee ee ee 16,000 
emmec C. Koppen.............000sceev ees 16,000 
Semel Widauer ... 4.24.6. eee eee eae 16,000 
Batemmvtcry Pucker. we. cv isos < sda eae ys 16,000 
ee OmrOlUZINGY ...... einen cs eaves es eeee ss. 16,000 
merieomelitenneld., ile scaeee ee eeeeee eke ew 16,000 
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W.. A. JOyCG: «2 See eee co eee 16,000 
Mary A» Domay 2 te 8 ee eee 20,000 
William Stickle ee ee 16,000 
Vinod AL Robertsone 0.2: eee 16,000 
BSC oppel caret cre ee eee 16,000 
Jaan AN VGA Ele reer cacs «aes act yas ee 16,000 
diimes: Pemihy, o.oo see hohe ng oe eee 8,000 
James iy Niamole yes iin. its <a eee 16,000 
LG re ad a Vena (0) ae nc pear PN ee ee, 16,000 
CE Or TOUT ZT Calg te ee ole ats a Se 16,000 
eld on) 2h 6) sea, WP gaee 16,000 
MC eM LW ATS sob 568 Gis «sure dete cso ee 16,000 
PEGASUS CAO oo% a, 40-5 0 sacle eere a eas os eee ee 16,000 

$372,000 


Sales Contracts. 
A list of 57 showing $239,465.00 due thereon. 
Real Estate Mortgages. 


Washington 

W. 0.1. & F. Co 1,000,000.00 

W. 0.1. & F. Co. 5,000,000.00 

Dee. 1. Bonds issued Hodges 1,000,000 
250,000 
500,000 


Bich] 250,000 1,000,000 


38. 
Letter George C. Hodges to DeLarm & Bichl Co., 
dated at Portland, Oregon, March 6, 1911. 
Mr. DeLarm asks me to give him the name of the 
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securities that is the mortgages on the desert land, 
that I hold as trustee for the Columbia River Bond. 

The following is the list of the names: James 
Henry, Mary Domay, Jennie Koppen, Elizabeth 
Montgomery, William E. Stei, W. E. Weber. 

39. 

Letter Jack dated Thursday October 26, 1911: 

Just reced. wire as follows: 

‘‘Any lens outstanding against Series B bonds 
2202 to 2221 Columbia River Orchard Co., Is this 
series first closed and only lien against securities 
under trust agreement. ’’ 

K. E. Kaufman 
215 Montague St., Brooklyn, N. Y. 

What does series B mean? I answered as follows: 

Bonds referred to first len against securities un- 
der trust agreement.”’ 

Looks like some one is getting busy. Braze!l 
turned over all securities this A. M. Would not wait 
any longer. Would appreciate a name of Seattle 
director for Trust Company, as I wish to elect new 
directors (8) It is important for several reasons. 

Have an interview with Brown’s kickers here in 
the slate. Will endeavor to educate them if possi- 
ble. 

40. 

Land and water contract. Form of. The essential 
elements of this form are: 1. The company agrees 
to sell to the purchaser the following real property 
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situate in the County of Grant and State of Wash- 
ington, to-wit: 

(Blank for description) 2. Provides for instal- 
lation of irrigation plant. 3. Provides for delivery 
of water. 4. Provides for payment for water. 
5. Agreement to operate plant. 6. Additional 
provision for future payments and that the 
same shall run with the land. 7. Provides for use 
of water. 8. Provides for measuring water and 
shutting it off for repairs. 9. Provides for en- 
larging and building new ditches on the land. 10. 
Additional provision for covenant running with the 
land. 11. Provides against waste of water. 12. 
Provides for lien on land for use of water. 13. Pro- 
vides for the payment for the land. 14. Provides 
for paying taxes on land. 15. Provides for im- 


provements remaining on land until land is paid — 


for. 16. Provides remedies in ease of default in 
payments. 17. Provides for foreclosure of lien. 
18. Provides for serving notice of foreclosure. 19. 
Provides whole contract to be assigned or none. 
20. Sall bind heirs, successors and assigns. 
Signatures and acknowledgement. 
41. 
Not introduced. 
42. 

Mary A. Domay mortgage to The Columbia River 
Orchards Co., dated June 1, 1910, covering the SW14 
of NEI, sec. 10 twp. 14 N R. 26 BE. W. M. and SEI, 
of NWA, El, of SWI, said Sec. 10. 
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Conditioned (Reciting the building of the irrigat- 
ing project) which work is to be completed on or 
before the 1st day of April, 1912. 

(Long recitals in regard to furnishing water. ) 

In the event that the said party of the second part 
(the company )shall not complete the covenants con- 
tained herein, then, at the option of said first part 
(Mary A. Domay) this mortgage to be void. 

Signature of parties. 

Not acknowledged. 

Accompanied by note for $4000.00 dated June ], 
1910, due April 1, 1912, and note for $16000 dated 
June 1, 1911, unsigned and several assignments of 
same the last to the Oregon & Washington Trust Co. 
and affidavit of W. EK. DeLaim that it is ‘‘a good, 
valid and solvent securities. ”’ 

43. 

Assignment of Emil F. Cords mortgage dated June 
10, 1910 to Columbia River Orchard Co. May J, 1910. 
44. 

Assignment of Cords mortgage to Washington 
Lrust Co., Aug. 19, 1910. 

45. 

Assignment of Alfred Gagner mortgage Aug. 10, 

1910 to Columbia River Orchard Co. 
46. 

Assignment of Gagner mortgage to Washington 

drust Co., Aug. 19, 1910. 
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47. 

Affidavit accompanying Jennie C. Koppen dupli- 

cate mortgage same form as Ex. 12, 
48, 

Assignment of L. Wattle mortgage to Columbia 

River Orchard Co. May 7, 1910. 
49. 

Assignment Laura Wattle mortgage to Washing- 

ton Trust Co. May 7, 1910. 
50. 

Meeting of the stockholders of the Washington 
Orchard [vrigation and Fruit Company, held Janu. 
ary 28, 1911. 

All the voting stock of the corporation was present 
in the person of the holders thereof. The following 
resolution was unanimously adopted: 

Whereas the Columbia River Orchard Co., a cor- 


poration did as a method of financing the project is- 
sue and circulate bonds under a scheme or plan 


whereby the issue thereof was progressive and based 
upon the deposit with a trust company of securities 
worth one hundred and twenty-five dollars for each 
one hundred dollars in bonds issued. 

And whereas a number of such bonds have been 
issued and the payment thereof assumed by this cor- 
poration; and whereas it is to the best interests of 
this corporation to continue the policy of the Colum- 
bia River Orchard Company and to continue the is- 
sue of said bonds (all of the stock of said corpora- 
tion being owned by this corporation) instead of 1s- 
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suing the bonds of this corporation, thereby saving 
the expenses in preparing such bonds issue and es- 
tablishing a market therefor. 

Now Therefore be it resolved that the directors of 
this corporation be and they are hereby authorized te 
purchase from the Columbia River Orchard Co. such 
of its bonds as may be required by the Corporation 
paying for the same in sales contracts, water mort- 
gages or other good and valuable securities of the 
company, and 

Be it further resolved that to assist in the market- 
ing of, said bonds and to expedite the sale thereof, 
that this corporation guarantee the payment of the 
principal and interest thereof and the president and 
secretary of this corporation are hereby authorized 
and directed to execute with the Columbia River 
Orchard Co. any and all agreements necessary to 
earry out this resolution and execute, acknowledge 
and deliver all necessary deeds, sales contracts, 
bonds, mortgages or any instruments where the 
hame and seal of the corporation is to be affixed. 
And 

Be it further resolved that the officers of this cor- 
poration be directed and authorized to enter into an 
agreement with some reputable trust company to 
act as trustee for the bond issue hereinbefore re- 
ferred to and to make and deliver to said trustee 
company all necessary deeds of trust to secure the 
Same and to deposit with said trust company deeds 
mortgages, sales contracts or other good and suf- 
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ficient collateral to secure said bonds and provide a 
sinking fund for their retirement. 
51. 

Meeting of the Board of Directors of the Wash- 
ington Orchard Irrigation and Fruit Company hela 
January 28, 1911. There were present Mr. George 
A. Custer, Mr. R. H. MacWhorter, Mr. W. HE. De- 
Larm, Mr. A. J. Biehl, Mr. J. C. Muirhead, Mr. John 
E. Godfrey. W. EK. DeLarm elected president and 
A. J. Biehl, Secretary-treasurer. 

The president announced that arrangement had 
been made with the Oregon & Washington Trust Co. 
of Portland, Oregon, to act as trustee for the bond 
issue authorized by the board of stockholders and 
upon motion such selection was approved. 

The president and secretary were authorized to ex- 
ecute and deliver a trust agreement with said com- 
pany and were further authorized and directed upon 
the receipt of the company by the company of bonds 
of the Columbia River Orchard Co. to execute a guar- 
antee of the payment of the principal and interest 
thereof. 

52. 

Petition in bankruptcy filed in the District Court 
of the United States for the Western District of 
Washington, Northern Division. In the matter of 
Columbia River Orchard Co., a corporation, alleged 
bankrupt, Filed March 18, 1912, by A. C. Gum, cred- 
tor, indebtedness $341.90, R. H. MacWhorter, cred- 
itcz, indebtedness $340.00 and Harry Brown, cred- 
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itor, indebtedness $200.00. Petition is in the usual 
for for involuntary bankruptcy. Subpoena shows 
service March 15, 1912, and admission of insolvency 
filed Mar. 16, 1912, by the company signed as such 
by R. H. MacWhorter Secretary and treasurer. Or- 
der declaring company bankrupt signed by C. H. 
Hanford, Judge, March 16, 1912. 
53. 

Petition for involuntary bankruptcy filed in the 
District Court of the United States for the Western 
District of Washington, Northern Division In the 
Matter of Washington Orchard Irrigation and Fruit 
Co. a corporation, by Standard Oil Co., creditor, in- 
debtedness $121.47; A. C. Gum, creditor, indebted- 
ness $840.50; Scott I. Wallace, creditor, indebted- 
ness $1240. Petition in usual form filed Feb. 5, 1912 
Admission of insolvency filed Feb. 5, 1912, signed 
Washington Orchard Irrigation & Trust Co. by R. 
H. MacWhorter secretary & Treasurer. Order ad- 
judicating the company bankrupt signed February 
d, 1912. 

54. 

Certified copy of the proceedings in the Superior 
Court of the State of Washington for Grant County, 
Puget Sound Bridge & Dredging Company, a corpo- 
ration, plaintiff, vs. Columbia River Orchards Com- 
pany, a corporation, Kilbourne & Clark Company, a 
corporation, and U. Edwards, Defendants. Com- 
plaint recites contract between Columbia River Or- 
chards Co. and Kilbourne & Clark Co. and the sub- 
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contract between Kilbourne & Clark and the plain- 
tiff, and the building of the pumping plant by plain- 
tiff, that the value of the labor performed unpaid 
is $22,482.67; that on the 23rd day of Sept. 1910 
plaintiff duly gave notice of claim for lien and re- 
corded same on Sept. 26, 1910 claiming a lien on the 
pumping plant, machinery, ditches, canals, ete. 
Prayer for judgment $22,482.67 with interest at 
6 per cent from July 5, 1910 and for lien on the prop- 
erty and decree foreclosing the same and for $1500.00 
attorney fees. 

Certified copy of summons and return showing 
service. Certified copy of document filed in ease 
reading: ‘‘It is agreed and admitted on behalf of 
the defendant Kilbourne & Clark Company a corpo- 
ration that the amount justly due on the claim of 
plaintiff in this action to the 26th day of January, 
1912, is $22,059.40. Dated Jan. 25, 1912 Kilbourne 
& Clark Company by C. A. Kilbourne President. 
Filed Jan. 26, 1912, and also a certified copy of a 
stipulation to the same effect by the Columbia River 
Orchard Company signed by W. E. DeLarm, Pres- 
ident. 

Judgment entered Jan. 26, 1912, for the sum of 
$22,059.40 and decree foreclosing lien and order of 
sale of the property. 

55. 

Certified copy of contract between J. M. Friel & 
wife A. L. Maltbie & wife, S. A. Pearl and wife and 
others and The Columbia River Orchard Company, 
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dated May 23, 1910, for the sale by first parties to 
second parties of section 20 township 14 N. Rh. 26 
E. W. M. in Grant County, Washington for the sum 
of $64,000 to be all paid within 20 months after 
date, Recorded in Volume 2, page 481, Land Con- 
tract Records of Grant County, Washington. 

56. 

Certified copy of Land contract between FE. KH. 
Davis & wife and A. L. Maltbie and Silas Pearl, 
dated April 2, 1910, agreeing to sell 1-3 interest in 
See. 20, twp. 14, N. 26 HE. W. M. for the sum of 
$7455.00 to Maltbie and Pearl, all to be paid by Aprii 
He 1912. 

OT. 

Certified copies Claim in regular form of Oregon 
& Washington Trust Company filed in the Matter of 
Washington Orchard Irrigation and Fruit Co., a 
bankrupt, in U. S. Dist. Court at Seattle. Sets 
out mortgage Ex. 35, and filed April 29, 1912, with 
John P. Hoyt, referee in bankruptcy; filed with the 
clerk Jan. 6, 1913; Objections to claim filed by Louis 
P. Sichler by his attorneys McClure & McClure to 
which is attached as an Exhibit the trust agreement 
(Ex. 25 herein) Filed May 7, 1912, with referee, and 
with the clerk Jan. 6, 1912, as follows: 

It is ordered that said mortgage be and the same 
is hereby adjudged to be invalid and not a lien upon 
the property therein described or any portion there- 
of or upon the property of the bankrupt or any por- 
tion thereof. 
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58. 
Portland, Oregon, March 27, 1911. 

Washington Orchard Irrigation & Fruit Co., 227 
Henry Building, City. Gentlemen: Enclosed please 
find our receipt in full payment for the pumping out- 
fit for which you contracted with us to build on the 
Columbia River at Indian Corrall, near Wahluke. 
We desire at this time to thank you most sincerely 
for your very courteous and generous treatment 
of our company. We are also enclosing the contract 
on our part to install the second unit at such time 
aS you may require same. We feel that you will 
have the finest pumping plant on the Columbia 
River. You have not stinted us in any way and 
have allowed us to put in the best of material and 
workmanship and as good apparatus as can be pur- 
chased. This present plant will give you a capacity 
of 10,000 gallons per minute at low water, and about 
25. per cent increase over this amount during the 
high water period when you will do most of your 
pumping. The second unit which we stand ready to 
install at any time upon three months notice will be 
an exact duplicate of the present unit. Again thank- 
ing you, we are, Very sincerely yours, Kilbourne & 
Clark Company, E. C. Kilbourne, Manager. 

9. 

Letter dated Seattle, Wash., Sept. 9, 1911, to Mr. 
R. S. Chapman by W. E. DeLarm. Story of Wah- 
luke, giving a long history of the project among 
which are the following extracts: 
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Among the passengers who went on a Sunday ex- 
eursion, the fall of 1907, on the old steamer Todd, 
from Peace to Priest Rapids, were George W. Arm- 
strong, from Spokane, a promoter, ex-politician and 
all round good fellow, and H. H. Humphrey, a prac- 
ticing attorney of Kennewick. Neither had money, 
eastern connections or influence but what they lacked 
in these they made up in nerve and inexperience. 
On the 23rd of December of the same year, held a 
meeting in the office of Mr. Humphrey, in Kenne- 
wick, and with the assistance of three accommodat- 
ing friends, organized what they called the Colum- 
bia River Orchards Company. This company was 
regularly incorporated under the laws of the State 
of Washington on January 28, 1908, with an author- 
ized capital stock of one hundred thousand dollars. 
Their plan was to raise, by selling stock of the com- 
pany sufficient funds to water several sections of 
this land. 

During the winter of 1908 another trip was made 
up the river, to secure, if possible, land under the 
proposed canal in exchange for stock of the com- 
pany. Mr. F. C. Koppen, the Postmaster at Wah- 
luke and one of the leading citizens of that section, 
was induced to deed the company eighty acres of 
land in consideration of eight thousand dollars par 
value of the company’s stock and being made presi- 
dent of the corporation. 

With this holding of real property and two desert 
land mortgages on 160 acres of land each, the com- 
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pany began actual construction work on the project. 
A townsite was laid out, two lots sold to local boost- 
ers for three hundred dollars each, and an eight 
room hotel built. A well was dug, striking water at 
sixty-two feet, and a large storage tank holding 
thirty thousand gallons erected; with the addition of 
a seven horsepower gasoline engine and a small 
pump the irrigation system was begun. It soon was 
found that the capital stock of the company was 
far too small to accomplish much, especially when 
so little actual cash was realized from the sales. It 
was decided to form a new company with a larger 
capital stock. On the second day of January, 1909 
this new company was incorporated for five hundred 
thousand dollars under the name of The Columbia 
River Orchard Company. A fresh supply of stock 
certificates now being available, stock selling began 
in earnest. Ranchers, clerks, railroad men, every- 
one who could be made to do so, contributed toward 
keeping up the traveling expenses and hotel bills of 
the salesmen. About twelve thouand dollars of act- 
ual cash and a large collection of non-negotiable pa- 
per was realized. A contract was let in the follow- 
ing fall, to Uriah Edwards for the construction of 
ten miles of main canal at an agreed price of twenty 
cents per cubic yard, one third payable in cash and 
two thirds in stock of the company. Owing to the 
absolute inexperience of Edwards, what little work 
he accomplished was useless outside of the clearings 
of the right of way for the canal. 
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In the early part of January, 1910 the project was 
taken under option by the firm of DeLarm and 
Biehl, of Seattle. Early in March steps were at once 
taken to begin construction work in earnest, and 
under competent plans and direction. <A contract 
was entered into with Kilbourne and Clarke of Se- 
attle, for the construction of a thoroughly modern 
reinforced concrete pump house of the latest and » 
most efficient design, and the installation of the best 
cbtainable pumping machinery electrically driven 
and directly connected to the meters. As the Ge- 
mands for funds were insistent during this construe- 
tion period, and the securing of rights of way de- 
layed, it became necessary to provide some iuter- 
mediate means of raising necessary capital until the 
proposed bond issue could be realized upon. To tide 
over this interim a bond issue of $62,000.00 was au- 
thorized to be taken out through the first company 
(Columbia River Orchards Company) assigning des- 
ert land mortgages to this company amounting to 
$125.00 for each $100.00 of bonds issued. This 
company was made a holding company and had no 
liabilities other than those bonds and the interest 
on the same. All of the first company’s stock be- 
longed to the second company, and was by that com- 
pany returned to the treasury of the first company 
with the exception of five shares. This eliminated 
all stock liability except the five shares necessary 
for the trustee. Of this bond issue $59,000.00 was 
issued and certified to by the Washington Trust & 
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Savings Bank of Seattle, who were appointed trus- 
tees. ‘These bonds were realized upon bv being ex- 
changed for clear city property, a mortgage being 
placed on the property and the proceeds used to 
defray the construction expenses. The equities and 
more bonds were then exchanged for more clear 
property and the process repeated. In this was 
about fifty per cent of the face value of the bonds 
was secured in either cash or commodities which ap- 
plied directly on the construction work. For in- 
stance—in many cases property could be exchanged 
directly for lumber, cement, ete., and the other fifty 
per cent of the face value of the bonds retained by 
the company in the form of real estate equities. It 
also was found that a considerable number of the 
holders of the bonds would exchange them for acre- 
age under the project, and in this way another de- 
sired result was accomplished—the securing of act- 
ual settlers on the land. Jan. 1911 a contract was 
let to J. H. Fox of Spokane, to do $20,000.00 worth 
of ditch construction for cost, plus 10%. A compe- 
tent engineering crew was secured and actual work 
again begun. In about two months this monev was 
used up and an additional contract for the same 
amount made. Later it was found necessary to in- 
crease it by another similar sum, making the actual 
cost of the ditch over sixty thousand dollars, exclu- 
sive of the engineering charges. When the latter was 
finally completed the pumping plant represented an 
outlay of more than $115,000.00. An auxiliary 
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power plant was installed. ‘The contract for 
this was let to Gray and Barish of Seattle for about 
$7,500.00. This brought the complete cost of pump- 
ing station, canals, rights of way and engineering 
up to over $300,000.00 with a replacement valuation 
of approximately $250,000.00. Karly in January 1911, 
it was thought best to issue additional bonds to se- 
eure funds to defray these added expenses and ac- 
quire acreage under the project. It was also de- 
cided to organize a new company to buy the project 
from the Columbia River Orchards Company in order 
that everything might be entirely right and clean for 
the extra issue of bonds—these bonds to be guaran- 
teed by the new company. Accordingly the Wash- 
ington Orchard Irrigation and Fruit Co. was incor- 
porated under South Dakota Laws for $1,500,000.00 
preferred and common stock. Of this amount 
$400,000.00 was preferred and $1,100,000.00 common. 
Three hundred thousand of the preferred was giv- 
en to the Columbia River Orchards Company for 
their interest in the irrigation project, and the com- 
mon was given to DeLarm and Biehl for their hold- 
ings and the additional monies they had advanced. 
Upwards of five hundred thousand dollars worth of 
bonds were issued under date of February 1, 1911, 
bearing seven per cent interest, and exchanged for 
property which was used as previously explained. 
The company issued these bonds through the first 
company organized viz., The Columbia River Or- 
chards Company. As the company exchanged these 


588 Frank L. Tobey, et. al., vs. 


bonds both ways, either giving them for property or 
taking them in exchange for property, it was thought 
best to issue the bonds under three dates, February 
Ist, June Ist and October Ist. When February 
bonds were taken in exchange for Company property 
June bonds were put out next time and February 
bonds of an equal amount cancelled. This waved pay- 
ing interest on that amount of bonds for four months. 
In a hike manner June bonds were to be taken up and 
October bonds put out instead. If sufficient ex- 
changes both ways could be effected, practically but 
little interest need be paid out. 

Again—the Company accepted bonds or property 
as first payment on acreage under the project. and 
in this way retired some bonds, retiring others by 
exchanging the properties received for acreage for 
more bonds, thus reducing the issue by that much. 
This plan worked out admirably until several firms 
of brokers di termined, for their own profit and with- 
out reference to the welfare of the company or even 
the truth of the statements they made regarding it. 
to break the market. As the trading in these bonds 
was very active, large amounts of them got into the 
hands of brokers who received them in payment of 
commissions. These they could afford to do and 
would sell for less than par, and using this as a 
leverage, and by constant pounding the market was 
broken until the bonds could be purchased around 
ten cents on the dollar for cash, although they still 
were taken in trade arcund fifty The company 
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could not afford to let their bonds go at anywhere 
near this price, and the only way of still getting re- 
sults as first outlined was by making exchanges ait 
distant points for bonds at par and exchanging them 
for bonds at home at the market price. In August. 
1911, a separate water company was formed so as 
to entirely separate the canals, pumping plant and 
water system from the land and bond department 
of the business. To this company was sold the irri- 
gation system—canals, pump house and accessories 
for $250,000.00. The present standing of this com- 
pany, the Columbia River Water Company is sum- 
med up in the following statement: 
Financial Statement. 
Assets: 

Pump house, canals, laterals and distrib- 

uting svstem as now already installed in- 

cluding steam power plant............ $250,000.00 
Open account ‘‘Bills Receivable”’ of 
Washington Orchard Ivrigation & Fruit 

Company, payable in 90 days.......... 25,000.00 
Two additional pumps and attachments 

which are to be installed within one year 

by Kilbourne & Clark Company at no 

additional cost to the Company........ 10,000.00 


$285,000.00 
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Liabilities: 
Capital stodaa.......5 $250,000.00 
Balance due on construc- 
tiGdiets rere: 25,V00.00 
SUmplusee. ...cee4e.5. 10,000.00 


$285,000.00 $285,000.00 

The sale of the pumping plant, canal and distribut- 
ing system of the Washington Orchard Irrigation 
and Fruit Company to the Columbia River Water 
Company, was so conducted that no liabilities of any 
nature of the former company were transferred to 
the present corporation, with the exception of the 
$25,000.00 mentioned in the financial statement. 
This you also will note is offset by the bills receiv- 
able account of $25,000.00 and when this is met, will 
leave the property of the company entirely free from 
debt. 

Organization. 

The company is a Washington corporation with 
a paid up capitalization of two hundred fifty thou- 
sand dollars. There is no indebtedness against the 
corporation other than is shown, and it is the purpose 
of the company to secure a bond. issue along the lines 
hereinafter designated. 

Ownership. 

The Columbia River Water Company is a close 
corporation, the stock all being held by five persons. 
Coupled with the ownership of this company, is als 
the control of the Washington Orchard Irrigation 
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and Fruit Company, which owns and controls the 
land department and the water mortgages on lands 
under this project, thus insuring perfect coopera- 
tion. 

60. 

Affidavit of DeLarm to Mrs. Koppen mortgage 
same form as Ex. 12. 

61. 

Letter Hodges to DeLarm & Bichl dated Portland, 
Oregon, June 19, 1911. Regarding the Minchot 
property in my conversation with you over the phone 
before the Michot deal was made, you said you 
had $700 mortgage and the $100 mortgage, and I 
agreed to take over this property, including this 
mortgage at this price. You know the state of my 
finances at the present. It will be impossible for me 
to take care of this at present, so guess you will have 
to take care of it for me now and let me have the 
property when the mortgage is paid. 

62. 

Statement of Columbia River Orchard Com- 
pany. 

The Columbia River Orchard Company is a Wash- 
ington corporation with a capital stock of $100,000.00 
which has been fully paid in mortgages on farms, 
and the stock is now owned and held by the Wash- 
ington Orchard Irrigation and Fruit Company. 
The Company is essentially a holding company and 
incurs no liabilities other than the issuance of bonds. 
There has been authorized.a bond issue which is pro- 
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gressive and is limited in amount to securities 
amounting to 125 per cent for every $100 of bonds 
issued. At present there has been $104,000.00 of 
bonds issued. 
Assets: 
Monteaces. 2.7 osc se eee $188,000.00 
Liabilities: 
Bonds issued.......... $104,000.00 
Accrued interest ....... 1,180.00 
PISSING Sige ane te os ekg eras 17.50 105,197.50 


PS MIOIUSy. ae ae and ess $ 72,802.50 
The mortgages mentioned above are on farm 
lands at $1000.00 per acre, which land 1s selling 
for $350.00 per acre and there are no other mort- 
gages on the above property. In addition to the 
above security the principal and interest on the 
bonds of this company is guaranteed by the Wash- 
ington Orchard Irrigation and Fruit Company. 
Seattle, Washington, February 15th, 1911. 
Attest A. J. Biehl, Secretary. 
63. 

Statement to the Fidelity and Deposit Company 
of Maryland, Baltimore, Maryland, by Washington 
Orchard Irrigation and Fruit Co. 

Incorporated 1911. 

@ash. on bandit ee ee $ 3,250 
Cash in stocks, bonds & Mkt value........ 150,000 
Real estate and where located (Give loca- 

tion and description of each piece) 
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1. About 1400 acres under water in Grant 


MVS GS.00 6 ace ee ce oe Cotes 490,000 
1-3 sold at above price 
Farm and city property about ............ 50000 
eee TOM PTOJECL .. 6... eee e cece ce eee 500000 
Plant consisting of 
Eenmgme plant all paid ................. 160000 
ee aulOl WOrks ..............2.2-s0 00s 50000 
Mowesite Wahluke .................+55- 40000 
Stock of Supplies 
Notes Receivable from sale land .......... 150000 
Accounts ne eee 8000 
Other assets and nature thereof 
SSS 6 rr 1,601,259 
Mapoital stock ................ 1,500,000 
Bonds 


Borrowed or due on Real estate 57,500 Long time 
Being balance due on purchase 
price on 11.20 acres & town- 


site 
Eiieumbrance on plant ............ none 
Notes payable ................ 2,000 


Accounts payable construct about 6,000 
Other liabilities and nature thereof 
Sundry small accounts ......... 500 


Mor! Liabilities .............. 1,566,000 
Amount of liability as endorser or surety for 
«thors, $400,000 bond issue guaranteed and protected 
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with $125 of notes and water contracts for every 
$100 of bonds. 

Amount of Employer’s liability insurance carried 

List of contracts completed. Installing irrigation 
works to water 17,000 acres, which will be completed 
in about 30 days and all paid but about $20,000. 

The above statement is made for the purpose of 
inducing the Fidelity and Deposit Company of Ma- 
ryland to execute a bond on behalf of Pacific Light 
& Power Co., in the penalty of $15,000 application 
for which bond was dated Mar. 11, 1910, and I here- 
by declare that the above is a true statement of its 
financial condition without any mental reservation 
whatever, and also that it has never defaulted on a 
contract, and that no one has ever been obliged to 
pay a loss on account of having become its surety. 
W. E. DeLARM, A. J. BIEHL, President Secretary. 

Sworn before me this llth day of March, A. D. 
1911. 

JOSEPH R. ANDERSON, Notary Public. 

References 

Kilbourne & Clark Co. Engineers, Seattle. 

Jos. R. Anderson, Attorney, Seattle. 

64. 

Brief summary of irrigation project of the Colum- 

bia River Orchards Co. 
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Manne wnder pFOject ............0++.. 17,740 acres 
of which 8540 is R. R. land...... Gee 8,940 
TUE A oe am 8,200 acres 


Under entry. 

On basis of $100.00 per acre for water, this will 
when sold, amount to $920,000.00. Of the above 
$184,000.00 have been signed and delivered. 160 
acres is State land yet unsold. 

1120 acres has been purchased by the Company on 
contract. Of the above land taken by entry, 2880) 
acres is deeded or final proof now being made. This 
is exclusive of the 1120 acres purchased by the Com- 
pany, which also is deeded or school land purchased 
from the state. Making a total of 4,000 acres which 
is held in fee simple. 

11 sales contracts closed for 150 acres of land, or 
an average of $300.00 per acre. Balance due on con- 
tracts with notes attached $14,947.00. 


Recapitulation. 
rater contracts signed ................ 184,000.00 
1120 acres of land at $200.00 an acre ..... 204,000.00 
SIG yr 50,000.00 
Eamanine plant and ditch ............... 70,000.00 
BON. tek a os ss i da eee 2,000.00 
Tools and equipment ..............0.08. 4,000.00 
l@eimeering work ............-...-000 5,000.00 


$539,500.00 
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Liabilities 

Balance due on land contracts .......... 78,000.00 
Balance due on pumping plant and ditch . 40,000.00 
NOteSsDAVaWIC anime ortau eee eee 3,118.00 
Open “AccOuMtS earache. eee 1,300.00 
| 122,418.00 
8080 unsigned water rights ........... 808,000.00 
| $1,225,082.00 
less cost to complete project ....... 100,000.00 
$1,125,082.00 


This does not include 8540 acres of R. R. land for 
which practically all the expense for furnishing 
water has been met in the above. 

THE COLUMBIA RIVER ORCHARDS CoO. 

W. E. DeLARM, Pres. 
A. J. BIEHL, V-Pres. & Secy. 
Seal 
65. 

Statement of financial condition of Washington 
Orchard Irrigation and fruit Company. The com- 
pany is putting water on about 17,000 acres o land 
lying along the Columbia River in Grant County, 
Wash., which mostly comes under a sixty foot lift. 
This pumping plant is considered by engineers the 
finest in the country and is practically completed, 
and is fully paid for, including additional units 
which will be needed next year. 
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The ditch work is under contract and there will be 
nine miles of same completed in fifteen days, and is 
paid for with the exception of about twelve thousand 
dollars. This practically makes the entire systent 
fully paid. Owing to the changing daily of the com- 
pany’s condition a financial statement can only be 
given which is approximately exact, but covers all 
the essential conditions. 

Assets: 

Real estate in Seattle and other parts of 

the state not under the company’s pro- 

VOC 4c Seen ame ere ea $ 200,000.00 
Real estate under the company’s project 200,000.00 
Water rights in for 10,000 acres at $100 1,000,000.00 


mummies On hand ......¢s.0.-.. 04 sees 3,000.00 
Stock in other corporations .......... 303,000.00 
dio naptha launches, ................ 5,000.00 
See StOCK odes ce eee ee eee 100,000.00, 
Mipual-assets about .............+.. $2,061,000.00 
Liabilities 
EMME IBSLOCK 0.4... e kde ces eee eee tt $1,500,000.00 
Ballcepayable ..........-..0cseceenes 8,750.00 
Forward Necctoun eee $2,.061,000.00 
Liabilities 
ope) 20 ra $1,508,750.00 
Mie contractor ...........-...0+-+20- 12,000.00 
Balance unpaid on real estate ......... 28,000.00 
erlities aAWOUL ............s..eneee 1,548,750.00 


Approximate surplus of assets over lia- 
IMCS ee ne $512,250.00, 
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There are a few current assets and liabilities which 
are not included herewith as one practically balance 
the other. 

WASHINGTON ORCHARD IRRIGATION AND 
FRUIT Co. 
A. J. BIEHL, Secy. 
66. 

Letter dated April 8th, 1911 to J. H. Fox, Spo- 
kane, Wash., by Washington Orchard Irrigation and 
Fruit Co. by W. E. DeLarm, Pres. submitting prop- 
osition for $20,000 worth of work on ditches in ad- 
dition to the contract of Jan. 3, 1911 for $20,000 
worth of work on canals and ditches. 

We agree to pay for such work as is done over and 
above the first $20,000 called for in the contract in our 
letter of January 8rd, as follows: $3,000 May Ist; 
$5,000 May 15th; $5,000 on the 15th of each month 
thereafter until paid. 

67. 

Meeting of stockholders of the Washington Or- 
chard Irrigation and Fruit Company Held August 
9, 1911. 

The following resolution was presented, read and 
upon motion unanimously adopted: Resolved that 
the Board of Directors of this corporation or its ex- 
ecutive committee be, and the same are hereby au- 
thorized to offer for sale the irrigation system of this 
company, consisting of said pumping plant and ditch 
and to sell the same for the sum of not less than 
$250,000 payable in cash or in bonds guaranteed by 
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this corporation provided that the purchaser thereof 
enter into a contract with this company to deliver 
water without further cost to three thousand acres 
of the company’s land upon the payment of the same 
maintenance fee charged by the company on the lands 
heretofore sold by it and the president and secretary 
are further authorized as part of said transaction 
to turn over to such purchaser all of the water mort- 
gages owned by the corporation covering land situ- 
ated on the level of lands irrigable by the present 
ditch within such time as the company can safely do 
so after protecting itself on the reservation of water 
rights for three thousand acres. 

W. E. DeLARM, President. 

A. J. BIEHL, Secretary. 

68. 

Contract between W. EH. DeLarm and R. S. Chap- 
man whereby Chapman undertood to negotiate the 
bonds of the Columbia River Water Co. to the amount 
of $2,500,000 and providing compensation therefor 
$5000 in cash and $20,000 par value of stock of com- 
pany and also provides for purchase of lands of Nor- 
thern Pacific Co. by Chapman at a commission of 
$1.00 per acre, dated at Seattle, Washington, Sep- 
tember 9, 1911. 

69. 

Letter dated Tacoma, Wash., 2-25-1911 to C. C. 
Hodges, Portland, Ore. By R. H. MacWhorter. We 
have a woman here who owns a bungalow in Port- 
land and who wants to trade it for Tacoma property. 
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Have a deal on with a Miss Hamilton here for her 
place which she holds at $7,000.00 and as it is for Co- 
lumbia bonds, she will either write or go to Portland 
to see the Oregon & Washington Trust Co. about 
them. I have tried to get her to write as I do not 
know whether you have the new name on the door 
and a trust company on the ninth floor might not 
make as good an impression as a letter. However, 
I know that should she take a trip down there you 
van persuade her that the bonds are worth more than 
par. I have not told her that you were identified 
with the trust company and do not know whether 
or not she is acquainted with you. Things really 
begin to look like we might do some business here 
soon. With kind regards to Mr. Humphrey. 
70. 

Letter dated Portland, Oregon, Mar. 4, 1911 to 
Standard Investment Company, Seattle Wash. by 
Oregon & Washington Trust Co. by H. H. Hum- 
phrey V. P. Letter identical with Ex. 23. 

Os 

Letter dated Portland, Oregon, April 28, 1911 to 
Mrs. Bell Nickell, Jacksonville, Oregon, by Oregon 
& Washington Trust Co. by H. H. Humphrey. Iden- 
tical statements as in No. 23. We understand the 
company is now practically out of debt with the ex- 
ception of the bond issue. The bonds are issued upon 
the amount of the collateral the company is able to 
put behind each bond. We also understand, on good, 
authority, that the company has one of the finest 
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propositions in Washington, and that the men be- 
hind it are well able to carry it on successfully. 
72. 

Letter dated Portland, Oregon to DeLarm & Bich) 
by Geo. C. Hodges. In looking over the bonds and 
securities sent me the other day I note there are 16 
bonds for $100 each. I suppose this was meant for 
the amount due to the Oregon and Washington Trust 
Co. We also received the mortgages for $75,000 that 
is to secure the bonds. We have two or three new 
things on today that look very good and we are try- 
ing our very best to force something that will get us 
some more funds for we are certainly in need of 
them. I have been trying all day to get hold of that 
Missouri man but have not succeeded yet. Mr. Hum- 
phrey has some new things on today in the course 
of time. The money did not come this morning for 
the rent and other expenses and we must have that 
quick. 

73. 

Letter dated Portland, Oregon to DeLarm & Biehl} 
by Geo. C. Hodges. On looking over the bonds more 
carefully and separating each one I find there are 
17 bonds so you do not have to come through with 
the other bond. 

74. 

Letter dated Portland, Oregon, February 5, 191} 
to DeLarm & Biehl by Geo. C. Hodges. It is a very 
serious matter with us, with Hartman & Thompson 
calling on the phone about every few minutes for that 
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check you promised absolutely to wire, and the build- 
ing people threatening to put us out into the street, 
because we did not pay our rent, and Hartman & 
Thompson people are downstairs, in the same build- 
ing and are sure to get together with the rent people, 
as soon as they do then, we all go through. We must 
have the trust agreement you promised that you 
would send us last week, now this is absolutely im- 
portant and you ean send it, and you must doit. You 
told me that the Washington Trust Company would 
send down those securities, and their trust agreement, 
but I have not seen or heard anything from you since 
the phone message last Friday evening. We are cer- 
tainly in dire straights and need help. Please send 
us some succor. If we do not have it at once, we will 
all be turned out in the street. 
75. 

Letter dated Portland, Ore., Aug. 23, 1911 to R. 
H. MacWhorter, Seattle, Wash by Oregon & Wash- 
ington Trust Co by A. J. Biehl, Pres. As trust officer 
of this company you will please certify Columbia 
River Orchard Company Series A, June issue bonds 
to the amount of Two Hundred Eight thousand do!- 
lars, securities to the amount of 125 per cent of that 
amount having been delivered to us. 

76. 
April 25, 1911. 

This agreement entered into by and between John 
Stephens of Seattle, Washington, and A. J. Biehl, 
of Seattle, Wash. Said John Stephens agrees fo 
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loan $800.00 to the said A. //. Biehl at the rate of sev- 
en per cent interest, said loan being for a period of 
sixty davs from this date and due June the 25th, 1911. 

The Columbia River Orchards Company to turn 
over to said John Stephens the sum of ten thousand 
dollars Columbia River Orchards Co. bonds as se- 
curity for said loan of Eight Hundred Dollars. 

JOHN STEPHENS. 
A. J. BIEHL. 

April 24, 1911. Received on account $100.00 and 
turned over $2000 of C. R. O. Bonds. 

A. J. BIEHL. 
ae 

Letter dated Seattle, U. S. A. May 3, 1911 to The 
Leanord Agency, Walla Walla, Wash. by DeLarm 
& Biehl. The bond issue which was gotten out by 
the Columbia River Orchards Company, is progres- 
Sive and is secured by $125, in mortgages on real es- 
tate behind each $100 bond. The present amount of 
bonds issued is about $400,000 and have brought par 
for all bonds which have been sold by the company. 
We consider them very good and they are fairly 
active in the Seattle market. 

78. 

Letter dated Tacoma, Oct. 4th, 1910 to Columbia 
River Orchards Co. by Geo. C. Hodges Sec. Puget 
Sound Realty Co., Seattle, Washington. 

Mrs. Watkins came in very much exercised yester- 
day and wanted to know about the standing of your 
company, etc., and I tried to pacify her and finally 
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at last she showed me a letter that she had received 
from a man by the name of Nelson connected with 
some business chance concern in Seattle called the 
Northwestern or something like that, statement that 
they had a chent, a Mr. So and So, and mentioning 
the name, who was in possession of Mrs. Watkins’ 
contract and notes for $2600 given to the Columbia 
River Orchards Company and that their client had 
loaned money to the Columbia River Orchards Com- 
pany and had taken this in as security but they doubt- 
ed if ever the Columbia River Orchards Co. could 
pay it so they would naturally look to Mrs. Watkins 
and they had asked Mrs. Watkins address but Mr. 
DeLarm said he didn’t know the address and saying 
that they hoped that she would not mention this to 
anybody and so on and so forth. The letter was ad- 
dressed to Mis. Watkins in Tacoma and it came to 
another Mrs. Watkins before it came to her and was 
opened and read, so you see how much damage this 
has done. Now I realize the necessity for using these 
things as security in banks and in certain places be- 
cause securities are negotiable but I can’t see the pol- 
icy of peddleing these things out to individuals and 
having individuals put it in the hands of business 
like this and then to write a letter of this kind to the 
purchaser. I think this whole thing is very, very bad 
business. 

T was able to throw myself in the breach and show 
them the contracts for Mr. Taylor and myself taking 
ten acres just above them and assuring them that I 
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was going to have some more and finally got her and 
her sister to look at it in a little different way and to 
express a desire to go over and see and investigate 
for themselves so now she wants to go and I want her 
to go with either you or I and I can’t get away so you 
must take her just as soon as you can possibly ar- 
range it. I told her that you possibly would go Thurs- 
day. Now I don’t think you had better make this 
later than Friday because it is important and needs 
immediate attention. Now answer this letter at once 
and make it so that I can show her the letter, but do 
it at once. 
19. 

Letter dated Tacoma, Oct. 6, 1910 to Columbia 
River Orchards Co. Seattle, Wash., by George C. 
Hodges. Things never looked brighter for immedi- 
ate results than they do at this time and I am afraid 
to tell you of any particular case as there about a doz- 
en on and a half dozen ready to close. We are espe- 
cially anxious to help get that money ready so that 
you may take over that snap in the land, and believe 
me, when I say, we are letting nothing slip at this end 
of the line. 

80. 

Letter dated Tacoma, Oct. 8, 1910 to Columbia 
River Orchards Co. by Puget Sound Realty Co. by 
Geo. C. Hodges, Sec.-Treas. 

The Puget Sound Realty Company has decided to 
take over the $500 equity in the Carmichael house as 
there is no immediate chance of a settlement, and per- 
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haps you had rather have this thing closed up in this 
way as it is bound to come to a condemnation suit, 
so the commissioner of Public Works tells us to-day. 
So you can charge the Puget Sound Realty Company 
$500 in commission against the Maxwell and Carmi- 
chael deals which is the amount of your equity and 
we will have the Notary fill in the deeds on this to-day. 
81. 

Letter dated Tacoma, Wash., Dec. 6, 1910 to Co- 
lumbia River Orchards Co., by Geo. C. Hodges. We 
have received today six hundred dollars on the Wil- 
liams house, and have disbursed it as follows (State- 
ment showing disbursement of $600 omitted. ) 

82. 

Letter dated Portland, Or. 1-24-11 to Gentlemen 
by Geo. C. Hodges. 

The check you gave me last Saturday came back 
no funds. I wired you today to send me a certified 
check so I can deposit it at once. I hope you did; it 
not do so at once send me check for $68.00 the amount 
of the last check. I went to order the telephone to- 
day and they wanted $15.00 in advance. I did not 
have the price so did not order the phone; $5.00 for 
the year and two months in advance because you han- 
dle real estate; it is a rule they wont break for any- 
body, so you see the situation and how I am fixed. 

83. 

Letter dated Portland, Oregon, Jan. 27, 1911 to 
Mrs. F. D. Cooney, Ballard, Wash. by Oregon & 
Washington Trust Co. by Geo. C. Hodges, trustee. 
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Replying to your letter of the 26th inst., relative to 
bonds of the Columbia River Orchard Co. We in- 
vestigated this project before we accepted the trus- 
teeship of these bonds, and in our judgment it is safe 
from an investment standpoint. We held as trustee 
$125.00 worth of first mortgages for each $100 bond 
issued by this company, which makes the bond pur- 
chasers an investment guaranteed by the first mort-- 
gages which we held, and further these bonds are 
guaranteed by the Washington Orchard, Irrigation 
and Fruit Company. Under these conditions we 
consider the investment safe. 

84. 

Letter dated Portland, Oregon Feb. 9, 1911 to De- 
Larm & Biehl Seattle, by Geo. C. Hodges. I enclose 
a lot of worthless paper that is signed up and no good, 
and I am going to appoint a guardian for both of 
you so that you can not make such mistakes any 
more, for these things hurt your credit thousands of 
dollars and it refers to everybody that is connected 
with the firm. Now gentlemen for God’s sake don’t 
give any more checks unless you know the money is 
in the bank, and has not been checked out by the other 
one. I have a letter from John Reinboth, in which 
he tells me you gave him a check for $75 and he found 
out it was no good. I suppose for the same reason 
the others were no good, and caused him no end of 
trouble, and consequently he feels very blue about the 
whole business just now. 
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85. 

Letter dated Portland, Oregon, February 11, 1911, 
to DeLarm & Biehl, Seattle, Wash., by Geo. C. Hod- 
ges. I have one deal over today, and the abstracts 
in our hands to be examined, where we took in an 
equity at $1500 on 100 acres of good timber that is 
said to cruise 5,000,000 or 6000,000 ft. There is a 
mortgage against this for about $4,000 but we had to 
start something so this is the first thing we started, 
and we paid the equity in bonds, and we think we 
can turn the timber over immediately for a clear 
house and lot. We have two or three more deals that 
are waiting absolutely on the trust agreement. Now 
we have everything in fine shape down here, with the 
business coming up fine, if we had the where- 
with to do something with. I want that trust agree- 
ment and I want it bad, and I want some money to 
pay the rent down here, and my hotel bill and the 
office girl. I know that you are pretty hard pressed 
and we are worse than you and you must relieve this 
situation, and must not keep these people waiting 
here and I have refrained from writing as long as 
I could. I am going to stop writing very soon, and 
adopt your tactics, without ever writing anybody 
anything. I guess you think that is the best way to 
do, but I have never found it satisfactory, but i 
guess it is. 

86. 

Letter dated Portland, oregon, Feb. 14, 1911 to De- 

Larm & Biehl by George C. Hodges. The water is 
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just up to our neck now, and if we do not get relief, 
we will have to go out with the flood, tomorrow. I 
mean by that, that we are asked to vacate the offices 
on the 15th of the month. The agent is very nice and 
said he did not want to put us out, and asked me as 
a gentleman, to either pay the rent tomorrow or to 
move out of the buildings without any trouble, and 
I promised I would do so unless there is something 
that comes through today or the first thing in the 
morning we will have to pack up and get out. This 
afternoon I received a letter from Mr. Biehl inclos- 
ing a copy of the trust agreement of the Washington 
Trust Company and $5.00, there was a bill left this 
morning for $4.65 and an express bill this afternoon 
for $.55 so I am $.20 worst off than I was this morn- 
ing. I do not need to tell you I am living off of bor- 
rowed money now and have been for some time. The 
trust agreement that Mr. Biehl sent does us absolute- 
ly no good in the world, because the bonds that we 
have refer to the trust agreement and the lawyer 
wants to see the very trust agreement before he wilt 
advise his clients to accept the bonds. Mr. DeLarm 
told me on the phone Sat. night that the trust agree- 
ment would be sent the next day which was Sunday, 
that it was signed and already and I have not had it 
yet. 

Now this might appear a little bit of a thing, but it 
has gotten to be a big thing down here, there are 
two or three deals pending on this and we eannot 
put them off much longer. We have lost the apart- 
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ment house deal now, at least the lady has gone to 
California, and will not be back for a couple of 
weeks, and they will all go by the way when we 
promise them every day and cannot deliver. We 
have a letter from a real estate man in Salem that 
says that the place is worth about $25,000 and he 
ean place about $8,000 mortgage on it but he would 
not place $10,000. What shal! I do in regard to this 
matter. 
87. 

Letter dated Portland, Oregon, Feb. 15, 1911 to 
W. A. Burleigh by Geo. C. Hodges. (Same state- 
ment as in No. 83. 

88. 

Letter dated Portland, Oregon, Feb. 21, 1911 to 
DeLarm & Biehl by Geo. C. Hodges. Enclosed find 
the trust agreement, signed and returned as request- 
ed. 

89. 

Letter dated Portland, Or., Feb. 24, 1911 to C. 
H. Graves, Monroe, Wash., by Oregon & Washing- 
ton Trust Co by Geo. C. Hodges, trustee. Same state- 
ments as in No. 83. 

90. 

Letter dated Portland, Or. Mar. 1, 1911 to De- 
Larm & Piehl by Geo. C. Hodges. Please send me 
at once about twenty bonds and also send some more 
securities to cover those bonds that we sent you. Now 
this is important because we must not be caught short 
of securities it would ruin us absolutely and the bank 
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examiner does have the right to examine trust com- 
panies and we will be about the first one that he will 
take up because we are the newest and there is be- 
ginning to be a lot of talk about us all favorable but 
talk nevertheless. We put over another deal for 
$2000 wort of timber. We paid $1200 for the timber 
and $7000 for the mortgage that was on it and $100 
commission on the deal. The deed will be made out 
tomorrow morning and the people will sign up at 
eleven o’clock. JI think the Tobey deal will go 
through like a top, they have brought down their 
abstracts thirteen in all and Mr. Humphrey is ex- 
amining them. I think If got on to a might fine line 
yesterday afternoon, I will close a deal with a dunk- 
ard for ten acres of Wahluke land and taking in ex- 
change his homestead of 160 acres nor far from 
Utopia for $3000 and he assumes the balance and 
through this fellow I will get his father, his brother- 
in-law and two brothers, some of them for exchanges 
but nothing only clear property taken and some cash 
on the deals beside it will be a colony of dunkards 
on the Wahluke land and that will go on immedi- 
ately and improve it and get a erop this year. Now 
I consider this mighty good business because they 
are a mighty nice class of people to get over there, 
and I may have to go up with them the last of the 
week and close up the other two deals at Pasco and 
go with them up to Wahluke because Brown & Kop- 
pin killed the Virginia man entirely but if you will 
write me a letter guaranteeing completion of the ir- 
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rigation plant and that a sufficient supply of water 
will be given on this year I can close with the Vir- 
ginia man now. Now do this at once if it is possi- 
ble. Please send some eash as we are clear out here 
and must have some money. 

oe 

Letter dated Portland, Oregon, March 3, 1911 to 
DeLarm & Biehl by Geo. C. Hodges, Seattle, Wash- 
ington. We received the following letter this morn- 
ing. Please advise us what your wishes are in the 
matter. 

March 1, 1911. 
Oregon & Washington Trust Company, 
Portland, Oregon. 
Gentlemen: 

This is to notify you that the Columbia River Or- 
chard Company has not paid the interest on its 
bonds, Nos. 95, 96, 38, 85, 87, 35 and 86, according to 
the coupons therefore, all of which were due No- 
vember 1, 1910. These bonds and coupons belong to 
our clients, J. G. Taylor and O. W. Little, and we 
hereby request that you at once proceed to foreclose 
the mortgage held in your name as trustee, as Se- 
curity for the payment of said bonds and interest, 
in order that the claim above mentioned may be sat- 
isfied. 

DOUGLAS, LANE & DOUGLAS. 
92, 

Letter dated Portland, Oregon, March seven, 1911 

to DeLarm & Biehl by Hodges. 
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I have an opportunity to buy some Ykakait lots 
and it strikes me that the lots in Ykakait might be 
a good thing for us to fill in trades with bonds, that 
is, if we can get them in lots of five and ten in dif- 
ferent blocks, which I think I can do. Of course they 
are all encumbered; clear deeds with each lot or 
bunch of lots. They can be gotten I think at the 
rate of $20.00 apiece by taking as much as $3,000 
worth and up to $5,000 worth. I can trade bonds 
outright for the lots. My idea is to get them in dif- 
ferent blocks and in bunches of five or ten, or per- 
haps larger as we desire. 

oo 

Letter dated Portland, Oregon, March 14, 1911 
to 8. C. Douglas, Seattle, Wash. by Oregon & Wash- 
ington Trust Co. by Geo. C. Hodges, trustee (Iden- 
tical in language with No. 23 except last paragraph 
of No. 23 omitted. 

94. 

Letter dated Portland, Oregon, March 21, 1911. 
to C. H. Graves, Monroe, Wash., by Oregon & Wash- 
ington Trust Co., by Geo. C. Hodges. Your favor 
of the 18th in hand and note your inquiry as to the 
market for bonds and will say that we are only the 
trustee for the bonds and cannot inform you as to 
their market value, only that we have never heard 
of them being sold for less than par. 

95. 

Letter dated Portland, Oregon, March 29, 1911 

to DelLarm & Biehl by Geo. C. Hodges, by P. M. D. 
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I have arranged the matter with Mr. Sherlock 
here. He is to accept all the $2800 in bonds and then 
we are to buy back $500 of the bonds not later than 
Saturday. The Kilbournes went to the ranch today 
and will be back tomorrow, that is C. A. will and 
EK. C. will go to Wahluke. I will sign the bonds and 
get them to you tonight. 

96. 

Letter dated Portland, Oregon, March 31, 191%. 
to DeLarm & Biehl by Geo. C. Hodges. My. H. is 
about to make a deal for the California property and 
will need at least $2500 worth of bonds, perhaps a 
little more. Now I don’t believe it would be a good 
idea unless we would get a mortgage on the prop- 
erty for the amount of the bonds, or say a mortgage 
on the property for the amount of the bonds but 
$500, and allow him the use of $500 in bonds and 
charge that to him. I think we will get a deal over 
today or tomorrow. 

ot. 

Letter dated Portland, Oregon, April 3, 1911 to 
J. B. Lowry, Cashier Citizens Natl. Bank, Chatta- 
nooga, Tenn., by Oregon & Washington Trust Co. 
by George C. Hodges; (Identical statements as in 
No. 23, and adds: As to the market value of the 
bonds we have never known them to sell less than 
par. However, that will be enhanced by April 15, 
when the water will be turned on the irrigation pro- 
ject. We consider them a good investment consider- 
ing the standing of the company, ete. 
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98. 

Letter dated Portland, Oregon, April 4, 1911 to 
DeLarm & Biehl by Hodges. 

We closed the deal on a small motor today for 
$600 in bonds and have one on for a large one which 
will be either closed tomorrow or the deal will be 
off. I have at last pacified the man Sherlock, so 
we will hear no more of that, pending the final adjust- 
ment of the affairs on Saturday next. 

22: 

Letter dated Portland, Oregon, April 4, 1911 to 
DeLarm & Biehl by Hodges. 

Now I would eall your attention to the advertised 
sale at Ephrata, county seat of Grant County, of 
the ten acres in section ten, for the $495 judgment 
which I gave Mr. Biehl a copy of the same when he 
was here. Be sure to give this your immediate atten- 
tion, if you have not done so. 

100. 

Letter dated Portland, Oregon, April 6, 1911 to 
DeLarm & Biehl by Geo. C. Hodges. 

I sent you last night $50,000 worth of bonds, that 
is, ten $5,000 bonds by express. Now, I want you to 
send me nine $1,000 and ten $100 worth to close up 
Some immediate deals. We succeeded in closing the 
Rose City deal last night, and the taking up of the 
mortgage on the timber lands that we bought, the 
first deal we made, at $1500, you remember. When 
this deal is straightened out we will have a man’s 
farm which we bought for $9,000, and which adjoins 
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that same tract. This deal will be closed up about 
next week and we want the bonds not later than 
Monday. 

101. 

Letter dated Portland, Oregon, April 7, 1911 to 
DeLarm & Biehl by Geo. C. Hodges. 

I am rushing everything to a finish in that timber 
deal and we will try and get some action on that thing 
right away. I have got both the lawyers here in 
town chasing after the man. 

| 102. 

Letter dated Portland, Oregon, April 10, 1911 to 
Wm. Crawford by Oregon Washington Trust Co. 
by Geo. C. Hodges. (Identical with No. 23. 

103. 

Letter dated Portiand, Oregon, April 27, 1911 to 
C. M. Joseph by Oregon & Washingtton Trust Co. 
by Geo. C. Hodges. (Identical statements as in No. 
et 

104. 

Letter dated Portland, Oregon, May 1, 1911 to 
DeLarm & Biehl by Geo. C. Hodges. 

There has been about $500 coupon or perhaps more 
than that presented for payment today on the Co- 
lumbia River Orchards bonds. It would have been 
very much better if we had had the money here, and 
had been prepared to take up these coupons at once. 
As it is, the first fall out of the box, when the Oregon 
and Washington Trust Co., should have come to the 
front they failed. Now I hope that you will not al- 
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low this to happen again. The timber cruiser got 
back this morning and reports favorably on the tim- 
ber tract. We have the privilege of going and in- 
vestigatin the ranch and the sheep and the man has 
the privilege of going and investigating the land but 
not the bonds, so we will go over there about the last 
of next week and then one of us take him right up 
to Wahluke and show him up there and send him 
back down to Portland to close the deal. I think the 
timber deal will be already to go over about Wed- 
neseday, but will let you know about that later. 
105. 

Letter dated Portland, Oregon, May 10, 1911 to 
W. E. DeLarm by Geo. C. Hodges. 

I am sending you description of the sheep ranch, 
with a copy of the agreement for purchase, with a 
proviso, that the man has put in it. It just came 
today to me. Now look this think over carefully so 
that you may be able to tell me that you think about 
it when you come down on Saturday. I have seen 
your man, Mr. Burkhard, and he brought his man 
in to see me this morning, and we had a long talk, 
he then brought his lawyer in to investigate the 
bonds. The deal looks good and think it will go over. 
The deal is for $38,400. He prices his land at $60 
an acre. I will know about this ina day orso. I have 
another deal on for $13,000 on that ranch adjoin- 
ing the Tobey Bros. It may go through taking it 
at $20 an acre. I trust that you will have everything 
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in shape to convince these Eugene people. If so, 
that deal will go over like a top. 
106. 

Letter dated Portland, Oregon, May 15, 1911 to 
DeLarm & Biehl by Geo. C. Hodges. 

I am very sorry that Mr. DeLarm was not able to 
keep his engagement that he made westerday for 4:00 
o’clock, for I had arranged for him to see seven 
men, and among them was the Tobeys, and two of 
the others were the sheep men, and the other three 
were on other propositions which I had hoped to 
take up with him after the others had gone. There 
was altogether, deals to the amount of a little over 
$250,000 involved. All of the men went away dis- 
gusted and some of them pretty mad, after waiting 
until 7:00 o’clock, and as for me it knockec me out 
so completely that I was sick all night and hardlv 
able to be up this morning. The situation down here, 
to put it lightly, is critical. In the first place we 
have no money; and in the second place they are 
urging me to go over today or tomorrow to see the 
sheep ranch. They want that deal closed now, or 
not at all. JI haven’t even the money to take the 
trip. Montgomery is here today and I don’t know 
what to do with him. The man on the Oregon City 
farm deal was in this morning, and he explained all 
the details to me. He is willing to accept the bonds 
immediately, but he must have $2500 to get the deed 
out of escrow. Now he must be allowed to place * 
mortgage for that amount, or we will have to loan 
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him that amount on the bonds, or he cannot deliver 
it otherwise. Let me know immediately about this. 
I will take Montgomery out to see that tomorrow, 
as I can borrow $10.00 from Brazell to do that. Lect 
goes down to the timber deal today and Hammet goes 
with him and if they come up here to investigate, I 
will have to handle them the best I can. Mr. DeLarm 
even neglected to sign and fill out the contract which 
I am enclosing for him to do. [I also inclose three 
Oregon and Washington certificates for Mr. Biehl, 
Mr. DeLarm and myself, for Mr. Biehl’s signature, 
and J think these had better be endorsed by you 
both, so they can be placed to the credit of the direc- 
tors we wlect, and let the company still hold the cer- 
tificates. We will elect Mr. Wright a director but 
we haven’t another man for the other place, unless 
it is Judge Garretson, and we havent heard any- 
thing from him. Can you tell us anything regard- 
ing that? 

The question of finance stares us bitterly in the 
face. Mr. DeLarm gave me a check for $50.00 and 
$20.00 in currency, while here, and I expended $3.50 
for taxicab fare and $3.75 for railroad fare, and I 
have the balance of 2.75. The other went to pay the 
rent, that is $50.00 and the stenographer, $9.00. This 
is the day that I had signed up for the Puget sound 
to move in the Yeon Bld., therefore I am embarrassed 
another time as I haven’t the money to pay the first 
month’s rent of $30.00 and I don’t know how long 
they will wait. .I have loaned the company, as it is, 
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$210 and have got today just enough to buy my lunch. 
This is the situation just as it is, and I expect the 
Tobey Bros. suit to be brought at once. 
LO: 

Letter dated Portland, Oregon, June 21, 1911 to 
Mr. H. E. Wood, Eugene, Ore., by Geo. C. Hodges. 

Mr. Hammet was just in, and I told him what ? 
told vou this morning, that we wanted 50,000 acres 
of that timber land, and will give $20.00 an acre in 
bonds and $5.00 an acre in cash for same. Now T 
think that he and you could get this amount. I am 
figuring it this way, Mr. Wood, that you would be 
entitled to 5 per cent of the bonds on each hundred 
and sixty, which would be $160.00 and 5 per cent 
in cash, which would be $40.00 netting you $200.00 
for every claim you sign up. Now, Mr. Wood, this 
is the biggest proposition that ever came to you, my 
boy, for there is a chance to make $50,000 in bonds 
and $12,500 in cash, which would easily put you boys 
on easy street, and you ean do this if vou want to, 
and all we will bind you down to is there must be 
45,000 feet to the acre. Of course the company will 
go through with the other deal if you desire, on the 
same basis that we took the last one on, or you ean 
put the rest of the people, in Albany, in on the new 
deal if you desire. It don’t make anv particular dif- 
ference to us, which way you do it. 

108. 

Letter dated Portland, Oregon, July 27, 1911 to 

DeLarm & Biehl by H. 


W. EH. DeLarm, et. al. 621 


Mr. Biehl has just phone me that he wired me $100 
today. I haven’t got it yet, but suppose I will re- 
ceive it later. Now this $100 is all spent before I 
get it. [ am just as bad off now as I was before. If 
have friends here in town and haven’t the money to 
buy them even a decent dinner. I tell you it is pret- 
ty humiliating I didn’t ask him to send me more 
money, knowing he would if it was possible. Now 
fellows I don’t know what we will do down here if 
we dont get money, even a little bit. I will have to 
have more money right away in order to pay the 
telephone bill or, have the phone taken from us 
also the Western Union and other things are up and 
worrying me all the time. I havent the heart to do 
anything and scarcely the inclination. Brokers are 
advertising bonds at five and ten cents. which has 
killed all of the deals and things are in prettv bad 
straights down here. Tell me when the water will 
be on. 

109. 

Letter dated July 28, 1911 to W. P. Rauch, Rose- 
burg, Ore., unsigned. 

The only report I have to make about the bonds 
is a good one, and that is a Seattle syndicate is try- 
ing to buy up the whole lot, offering seventy-five and 
above that amount, but I am still interested in turn- 
ing my bonds into property, so if you can make anv 
deal down there, either for timber at seventy five 
or good real estate, orchard land, preferably im- 
proved orchard lands, it would suit fine. 
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LAO, 

Letter dated Tacoma, August 17, 1910 to W. E. 
DeLarm, Seattle, by Geo. C. Hodges; 

Revorts a number of prospective deals adding: 
Now I have given you a synopsis of the whole busi- 
ness and all the details so that you can see what we 
are doing that we may force everything to the limit. 
Mr. Dean and I didnt get to our beds last night til 
between 12 and 1 o’clock, we are allowing no stone 
to go unturned. 

Adal. 

Letter dated Portland, Oregon, August 18th, 1911 
to DeLarm & Biehl by Geo. C. Hodges. 

I beg to notify you that a special meeting of the 
Board of Directors of the Oregon & Washington 
Trust Company, called last eevening for the pur- 
pose of acting upon my resignation as President, 
Treasurer and trust officer and director of said cor- 
poration, my resignation of all the above named of- 
fices was accepted ; and said offices were declared va- 
cant and so remain at the present time. I enclose 
herewith certificates of stock representing 65 shares 
of the capital stock of the company; and have placed 
the remaining one share in the hands of the secre- 
tary for the purpose of being turned over to whom- 
soever shall be chosen my successor in office. I trust 
that such suecessor shall be appointed at once for 
vour own best interests. I feel that all of said stoelk 
belongs to you for the reason that it was your money 
with which the same was purchased. My reason for 
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resigning is that I feel that I will be able to render 
‘you more effective service along a different line. £ 
have served the purpose for which I came here; the 
bonds are all disposed of; and there is nothing fur- 
ther to be done in this field, as we decided to discon- 
tinue trading at the office some time ago. 

This action on my part may come as a surprise 
to you, but I have been carefully considering such 
a course for some time. I have been getting further 
in debt with each succeeding day, with no relief in 
sight. Your promises have been numerous and ever 
failing ; so much so that I can place no reliance what- 
ever in them. That you have done as best you were 
able under the circumstances, I have every reason 
to believe, however even the best intentions are fu- 
tile and unavailing before an avalanche of debts. I 
could see no relief whatsoever in sight. 

Mr. Derby has just paid his $1000 note, which he 
gave at the time he made the loan on the property 
which Montgomery is to have. Derby informs me 
that if we will repay the money advanced by him, 
with a reasonable rate of interest, he will turn the 
property back to you; provided of course, that he 
has not disposed of the property in the meantime. 
He states that he does not desire to keep the prop- 
erty himself. By obtaining this money from Derby. 
I have been able to pay all the bills that the company 
owes in the City of Portland up to date; that is, I 
was practically able to do so. I advanced about $93 
from my personal funds; and it is a source of satis- 
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faction to me to know that I am leaving with no 


bills unpaid. I enclose herewith a statement show-— 


ing the disposition of the money expended. The 
keeper of the boat and the party who held the mort- 
gage on the same have been constantly harrassing 
and threatening us with suits; but with the use of 
the Derby money, I was enable to pay them both in 
full; and put an end to the impending suits. If 
nothing unexpected happens I will sell the boat to- 
morrow for a piece of property, and send the deed 
to the same in blank to you. The taxes are to be paid, 
and the abstract brought down to date, and the prop- 
erty is clear of incumbrances. I enclose you de- 
scription of a piece of property in Eastern Oregon, 
for which the parties are willing to accept $200,000 
in bonds, the cash value of the property. I recom- 
mend that you put this in the hands of someone who 
will make the trade immediately and caution you in 
the selection of one to handle the proposition. Don’t 
allow My. Humphrey to know anything about this 
deal until it is put through. Mr. Biehl knows [ had 
$10,000 worth of bonds on hand which I was holding 
for the Puget Sound; but [ turned the same over to 
Mr. L. A. Smith, and taken up the order Mr. DeLarm 
gave him on me, deeming it best to have the matter 
straightened up with Smith, as he was threatening 
suit. I wired you today to send Mr. McWhorter 
down in the morning and trust that he will be here 
at that time. I leave in the morning for a little trip 
to the coast to try to get myself straightened out. I 
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am all run down at the present time. ‘Trusting that 
you realize that the action I have taken with respect 
to the company is for our mutual best interest, I am 
with kind regards. There is in this office $218,000 
worth of blank bonds. 

112. 

Letter dated Portland, Oregon, Sunday directed 
to Dear DeLarm or Biehl by Hodges. 

The checks Mr. D. gave me while up there are both 
protested, and I deposited one in one bank and one 
in another and drew against them, and the banks 
are raising cain. Wire me $100.00 Monday A. M. 
that was the amount of the checks. Humphrey tells 
me Fox got two checks and they both were bad and 
he is going to pull off all his men. Wells says not 
one thing has been done about the power and they 
are going to break camp and let 100 men go Monday. 
I must have $800.00 for the Mischol deal on Tues- 
day or we loose all these things and $200.00 that is 
up. Tobey—are raising h— down here for the money 
that was promised then the 15th on a part of their 
contract; call me the first thing in the a.m. I tried 
to get both all day. 


ile: 

Letter dated Portland, Oregon, Tuesday 21, 1911 
to Dear De by Jack. 

As per wire to you this A. M. saw Baum. He does 
not wish to make trouble and if you will make the 
30-60-90 day notes and interest added for the time 
since goods were received with his Seattle lawyers 
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and tell them to call him up on phone, think it will 
be O. K. I told Baum that if he got receiver for co. 
he could not be preferred creditor but would only 
share with other non-secured creditors and I could 
only guess what he would get—sabe? Say same to 
his Seattle lawyers. 

114. 

Letter dated Portland, Oregon, Noon, Tuesday 
17th to Dear De by Jack. 

That Plummber fellow N. P. is some shppery cus- 
tomer. Nothing disagreeable at all, came up in our 
conference, so he is lying for some reason best known 
to himself. My personal opinion is that he is out 
for graft on the side. If you push him you will get 
what you want. He has also probably taken offense 
because Chapman got letter from Cooper to him. I 
know the Sammon’s deal is good enough to put up 
to any bankers. Why, it’s guaranteed by the Gov- 
ernment when Chapman lands contract. Wish you 
would make the best deal possible on Interlaken 
House. If there is a judgment against me, see that 
it is taken care of in this deal, and do it quick. Have 
a deal smoking here that promises something good for 
us. It’s not so big, but good. About $60,000. Simply 
get interest in it, but in a short while can bank it. Ex- 
pect to go down on the electric line tomorrow on a 
small farm deal. I could make a thousand deals on 
equities, but you know I cannot use them here in my 
scheme. I must make deal of some kind for expens- 
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es soon. This town has Seattle skinned a city block 
when it comes to being tight. June bonds at 184. 
115. 

Letter dated North Yakima, Wash. 8-10-11 to Dear 
De by Jack. 

Came here under expense to look up Burrow’s of- 
fer for Interlaken House, and try to make quick loan 
or sale and find it the worst kind of a lemon. Ifa 
mortgage for say $3500 could be made on it & sold 
or traded in Seattle for something worth while, for 
some money, why O. K. Rose could be arrested for 
making the representations he does about it. Learned 
here that Strahorn fell down because the R. R.’s only 
sell land to folks who have ditches already in. Have 
sold all land here for $10 per acre. Also learn that 
any irrigation company gets all lands not filed upon 
for a nominal fee in consideration of putting in a 
system. This applies on all Govt. land. A number 
of the filings at Wahluke can easily be disputed. I 
believe I’d look it up. Will be in Portland tomor- 
row A.M. This section is as dead as h))1. Am using 
all the physic thought pull I can on Clapp deal. 

116. 

Letter dated Portland, Oregon, 8-19-1911 to W. E. 
DeLarm by Jack. 

Glad to hear the Plummer deal is coming O. K. 
Matters are getting warmer here and its a case of 
sitting on a very hot lid. I think you understand 
why it’s so hard for me to help myself financially. 
Lord? I’m short of cash. 
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117. 

Letter dated Portland, Oregon, 8-21-1911, Monday 
P. M. to Dear De by Jack: 

Reed. a call from Montgomery’s atty this A. M. 
Montgomery has left town and is somewhat peeved, 
also the atty. If it is possible, it is very good policy 
to dig up the $50. and notes of the W. O. I. & F. Co. 
as per agreement to avoid sudden law suits both from 
them and Derby. They are now in communication 
with Derby trying to incite a riot. 

118. 

Letter dated Portland, Or., Tuesday 5:30 P. M. 
8-22-11 to Dear De by Jack. 

Am trying to get you by long distance. Have 
rounded up a few clear deals running from $3000 
bonds par to $6000. Very good local traders & per- 
haps a loan value, am seeing to that. Humphrey’s 
architect friend has tears in his eyes, so have decided 
to throw him the 10 lots in Astoria for his own bonds 
and wounded feeling. 

119. 

Letter dated Portland, Oregon, Aug. 28, 1911 to 
W. E. DeLarm by Jack. 

Pursuant to instructions I have tied up section of 
lands so far as I have been able to. I got wind of 
$100,000 swap in California this afternoon and I am 
hot after it. It is an improved, clear of incum- 
brance, about 8 miles from Los Angeles. It is re- 
cently inherited piece of property and—if,—party 
bring man up this afternoon I will get a night letter 
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off to the bank, where the family has been banking 
relative to immediate loan value, and believe me, 1£ 
I get the O. K. the train won’t travel fast enough to 
carry me down, and I will wire the stuff to Seattle. 
If I get good news relative to this will send a long 
distance call or wire. 

The Tobey Bros. were in and we had an extremely 
amiable meeting, with no promises from me. I be- 
lieve they are satisfied with the conditions, and {1 
believe I shall ge along very nicely, I know. That 
man Humphrey has done us more harm in Portland 
than you dan ever realize. He was the first man (and 
I know it now) to peddle the bonds at any price for 
a meal ticket, and at the same time referring himself 
as forking for this office. I think out of about thirty 
broker J have talked to, I think about twenty have 
told me this same story, and believe me it has made 
a hard fight for us. The moment we can we must 
clean him and kick him out. If possible pay the 
Bent Piano Company on Third and Pike some money 
for me, as I am in a very dangerous position with 
them, I think you understand what I mean. 

120. 

Letter dated Portland, Oregon 8-24-11 to Dear 
De by Jack: 

Signed up section on peculiar terms as per en- 
closed contract. Also ten acres unincumbered. This 
is in cultivation, and a very fine piece surrounded 
by orchards, no improvements and no irrigation nec- 
essary. Have $6,000 or $600 per acre. Am after 
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either loan or sale of same. Looks good, but you 
know it sometimes takes time. More deals on the 
table but it takes sifting. Am hot after California 
deal. The prodigal son who inherited this on the 
rampage (soused) and am somewhat delayed. Saw 
party ref. 12,000 acres, and it is progressing fact. It 
will cost $50 plunks for the trip me and other broker 
who is broke. I might run short. Mullin of Seattle 
knocked a $300 cash deal today for me, which was 
practically landed. That I figured for DeL & B. 
personal expenses but - - ? Am getting a line on 
some good outside deals and hope to shoot at least 
some cash over before the Ist of September. Lord 
knows [am working. Between Mullin and the other 
crooked brokers, the market for Portland property 
is N. G. Must get outside, where there is some good 
stuff too. 
121. 

Letter dated Portland, Ore., August 25, 1911 to 
R. 8. Chapman by A. J. Biehl, directed to Seattle, 
Wash. 

Have just secured option on gilt edge $100,000 
swap, so you see things are moving on this end, and 
look very good for DeLarm & Biehl, and am thor- 
oughly satisfied that the Chapman, DeLarm & Bieh} 
combination will yet materialize. 

122. 

Letter dated Sept. 1, 1911 to W. E. DeLarm by 
Jack. 

Pursuant to conversation, got Columbia River Wa- 
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ter Company’s certificate signed and away on 12:30 
train, that will reach you this evening. Regret my 
neglect in this matter, knowing the hard game you 
are up against, but didn’t think this was essential. 
IT am hoping for the best. Tied up with a deal today 
for an improved ranch in Willamette Valley. Cost 
$20,000 with $5,000 mortgage. A dandy place, one 
half mile from town and railroad. I am satisfied 
I can sell for a few thousand cash difference quickly. 
Another deal offered me where there is $700. Looks 
good, and guess I will close, but can only put deal 
over in escrow, pending delivery of bonds, and I 
sure need bonds. If I had them now, I would go 
down the line good. Am getting perspective of the 
real estate in and around here. 
28% 

Letter dated 9-3-11 to Dear De by Jack. 

The whole d—d Biehl family was on the brink of 
hungry town when the phoned money arrived. $9.50 
for room rent, $3.40 borrowed money, leaving $6.50 
for us. Am supposed to look at a 190 acres partly 
in orchard and improved, two houses ranch tomor- 
row but as car fare is $5.40 cannot go to close. Get 
those bonds to me sure anyway so I will have ’em by 
day after tomorrow A. M. Lord! how I want bonds. 
If you have to steal it, get me enough money over 
living expenses to get out and close a deal or two and 
get some mazuma in the bank both here and Seattle. 
Am not asking because I cannot get it out of deal, 
but by Heavens! I’m blocked completely, no bonds, 


632 Frank L. Tobey, et. al., vs. 


consequently no money. Absolutely nothing to start 
it. When you have Fox matter arranged, if only 
for a week or two, you can look to me for some of the 
‘‘Necessary.’’ Can get it here for the company with- 
out sacrificing, and it is better to getit that way. My 
aim is, and I know that yours 1s, to see that the com- 
pany gets itself in a position to retire as may of the 
bonds as possible before the price goes up, as it is 
certainly and beyond question the only business-like 
thing to do. A lot of the brokers, both here and in 
Seattle, who have received bonds as commissions for 
making deals, sell them for whatever cash price they 
ean get when they get hard up, and that hurts 
the bonds and the company. The big deal I have 
tied up for you will certainly place you in position 
to pick up a wad of them, and reduce the outstanding 
bonds very materially. Please don’t think am asking 
too much of you, but get that additional remittance 
over the plate for reasons stated. You will be thank- 
ful if you do. Also the bonds by Wednesday A. M. 
124. 

Letter dated Portland, Oregon, 9-11-11 to Dear 
De by Jack. 

Thanks for the $50. If new June bonds are issued 
to replace February’s refunded some one else besides 
myself must sign as secretary as you understand 
it must in John Day River deal. John Godfrey 
might do temporarily—see. This deal looks sure, 
sO aS soon as you can either get the mortgages to- 
gether or enough February’s in, print the /funes 
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from it and let me close. It’s a peach. Am rooting 
for you on the Fox deal and if mental telepathy will 
do any good, she’s a go. Am after the Yamhill Co. 
farm out of which expect to get something. Certain- 
ly hope as I know wyat kind of h—l you are raising 
to. get it in Seattle. This is the only real good place 
to swap. A week’s trip with a bundle of them into 
the bush, and it would certainly get the money. Keep 
your nerve and forget the knockers. , 
125. 

Letter dated Portland, Ore., Oct. 11, 1911 Thurs- 
day 7:30 P. M. to Dear De by Jack: 

This trust co, thing is about the hottest lid I ever 
had the misfortune to sit on. Am really fearful of 
making deals, but am lingin up outside brokers. The 
Yakima trip cost $20 and was a wild goose chase, 
rotten? Burrows is careless about his statements. 
Stalled Baum of the Pipe Co. here today. He states 
he does not wish to make any trouble at all but would 
like a little encouragement. It made him sore when 
you didn’t keep the engagement with him in Seattle. 
However, sufficient unto the day. You know I am 
perfectly willing to stand the gaff here in every di- 
rection. Got a copy of wire to you from Chapman 
stating that either he or Ross would be in Seattle 
Thursday (today). It was sent from Minneapolis. 
It sounds like business. Of course Montgomery’s 
lawyer is getting batty, says if it is not closed this 
week will deman more. If you can, all right, if not, 
guess I can stave it along awhile longer. Honestly, 
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I feel like jumping in the river. Talk about a rag- 
ging, I guess I am getting all of that nervous stuff 
that Hodges could will to me. Had hoped to rustle 
the coin for this end before this, but developments 
requires extreme care on my part, and am reserving 
the right to use it for obvious reasons . 

126. 

Letter dated Friday, Oct. 12, 1911, Portland, Ore- 
gon to Dear De by Jack. 

You will get an inquiry from a lawyer named Imus 
from Kolarnus ref. the bonds. This seems to be vir- 
gin territory and think will begin to get some results 
from the first 2 side trips even if the leads were lem- 
ons. On account of expensive Yakima trip and this 
last one, along with the regular expenses am down 
to $13.00 again. My room rent is due tonight, also 
the girl $9.00. I dont need bu little until I can get 
a deal over. I told the Imus lawyer about mortgages 
& guarantee behind bonds & gave him name of W. O. 
I. & F. Co. I want to keep on making quiet little 
trips out as it is leading up to some good business 
that I can handle without fuss on this end. 

127. 

Letter dated Portland, Oregon, Oct. 25-11 to Dear 
De unsigned. 

Tobeys were just in and asked me to write to you 
and ask you to make them a proposition to exchange 
their bonds (Feb. $140,000) for land planted to al- 
falfa. Any time next year will do just so it is planted 
next year. Have received no word from you refer- 
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ence to Seattle director in Trust Co. It is certainlu 
just that the Orchard Co. should have a director 
friendly to it in the Trust Co. on account of heavy 
business transacted by the Trust Co. for it. I would 
suggest Burrows or Nutter. Day and myself here 
making three in all. 

128. 

Letter dated Portland, Oregon, November 14, 1911 
by Jack. ' 

F. L. Evans, a real estate broker of Salem, Oregon, 
called this morning and claimed to bought bonds fo 
eash from a credited representative of the Columbia 
River Orchards Company with written authority to 
sell bonds. He insisted that the company was re- 
sponsible and unless they bought his bonds (he has 
3,000 of June issue) he would start proceedings 
against all three companies. I told him to get busy. 
Finally he decided all he wish to see was the Trust 
Agreement. I told him it was in Wright’s hands 
and I would get it back in a few days. What I want 
to know is, where is this trust agreement? I don’t 
seem to be able to locate it down here. If it isnt 
here, send a copy. It looks bad when [I cant show it 
to people here in the office. Of course I shall never 
let it get out of my hands. From what Jackson told 
me when here Chapman’s timber man from Chicago 
had positively agreed to put up a million dollars on 
the timber syndicate. Why is he hedging to you? 
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12: 

Letter dated Portland, Oregon, Nov. 22, 1911 to 
De by Jack; 

For Lord’s sake get something out of, or make a 
raise for us Interlaken deal. We are up against it 
good for cash. It is impossible to raise anything on 
Wash. property here, or would say ship it down. 
Yours truly can get along but the rest cannot. £f 
think you will understand how urgent it is. 

130. 

Portland, Oregon, December 15, 1911, letter to F. 
W. Waters by Oregon & Washington Trust Co. by 
A. J. Biehl trust officer. 

Same statement as Ex. 23. 

BE 

Letter dated Saturday Portland, Or., to DeLarm 
by Jack. 

Knowing how hard money is to get in Seattle [ 
hesitate to ask for it, but I simply must I am flat 
broke, Have borrowed to the limit, I mean money 
for house necessities, not clothing or luxuries. My 
hands are tied here as trustee as you know. Have 
had some hot scraps this week. You are allowed to 
raise money in ways I eannot. 

132. 

Letter dated Portland, Oregon, Dec. 26, 1911 to 
W. E. DeLarm, Pres. Columbia River Orchard Co., 
Seattle, Wash. by Oregon & Washington Trust Co. 
by A. J. Biehl. 

I find upon examination that the following list of 
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Water Mortgages are not notaried and properly as- 
signed to the Trust Company. Please have this done 
at once and return as soon as possible. I accordingly 
expressed them to you today. (list of 14 on upper 
level given. J must have mortgages or a proper rec- 
ord of them. 

133. 

Form of land certificate. 

This is to certify that the Washington Orchard Ir- 
rigation and Fruit Company, a corporation of South 
Dakota, in consideration of the sum of seven hun- 
dred fifty dollars to it in hand paid of which receipt 
is acknowledged as payment to it in full, does here- 
tiecemee to sell and convey to .............-. or his 
assigns, on or before April 1st, 1912, five acres of 
land under and capable of being irrigated by its irri- 
gation system at Wahluke, Grant County, Washing- 
ton, and deliver a certificate or abstract showing good 
title in the company together with a certificate en- 
titling the purchase to the perpetual use of water 
from the canals and laterals of the company’s ete. 
(provision for payment of water rates omitted) 
Provision for surrender of certificate, locating land, 
and getting deed, etc., omitted. Provision for writ- 
ten notice of assignment. Signature of company. 

134. 

Deed by Mary A. Domay to Washington Orchard 
Irrigation and Fruit Company executed April 29, 
1911 to SWI, of SEY; the E14 of SWY, the SEA 
of NW1, of Sec. 10, twp. 14 N. R. 26 E. W. M. 
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13414, 
Statement of assets of Washing Orchard Irriga- 
tion & Fruit Co. made to Mr. Sox by Biehl: 
Assets : 


Realestate Seauule . eee 200,000.00 
Real estate under project ............ 200,000.00 
ina EON CRMeTIUS Oly (ORO) Cran. re ae 250,000.00 
Water rights 10000 acres at $100 ...... 1,000,000.00 
egovorbtes VM INeNCh Ms bas Boy eee a 3,000.00 
stock in other corporations ......... 303,000.00 
Aer AT CINE. een. cce esate, ee eee 5,000.00 
MGCMSIIGVs SUOCIS 14.) oy te ae eee 100,000.00 
2,061,000.00 
Liabilities: 

Capi taleetOCle are cucsl an, soceeee ree 1,500,000.00 
Bills” ayalele eevee oe oe 8,750.00 
De MeOMtMACtOR 21s eae 12,000.00 
Due omtneal estate... 22.84..54 5 eee 28,000.00 
1,548,750.00 

SUE MS) tae, cae ey ater es ae 512,250.00 


Irrigation project: 17000 acres along Columbia 
River, Grant County, Wash. 60 ft. lift, sold to set- 
tlers at $100 per acre, pumping plant practically 
completed 9 miles ditch completed in 15 days. 

135. 

Seattle, Wash. Sept. 22, 1910. Columbia River Or- 

chards Company to Kilbourn & Clark, engineers. 


W. E. DeLarm, et. al. 


639 


Summary of expenses for erecting pumping sta- 
tion at Wahluke, Wn. 


Expenses prior to April 1, 1910 $1375.33. 
March 10, Chief engineer 35 days at $15... 


April 


May 
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15, 
Si, 
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81, 
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30 
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Ne 


Ne 


“ee 


30, 
30, 


30 
30, 
30 
31, 
31, 
31 
81 


“oe 


“e 


No 


“we 


Draftsman 32 days at $5 ...... 
Surveying 22 days at $7.50 ... 
Traveling expenses Asst. Eng. 
UT Ca ae 
Traveling expenses Asst. Eng. 
cw a 


IIE VEG (Reo ee eee ee 
Miscellaneous expenses ....... 
Construction payroll Wahluke 
Stationery and blue prints .... 
Drafting of plants 3 days at $5. 
Chief engineer’s services 8 days 

US) at gre ROE Ne os bce 
Field engineer 1 mo. 5 days at 

PUIG es 5 5 er 
Invoice Puget Sound Bridge & 

Wiredomercon(s-31-10) 2... 3. 
Invoice Puget Sound do ...... 
Invoice do payroll (4-30-10) .. 
Invoice Kilbourne & Clark co.. 
Chief engineer 12 days at $15.. 
Asst. Eng. 10 days at $7.50 .... 
Field Engr Wahluke 1 mo. .... 
Invoice Puget Sound Bridge & 

Dredging Co (5-15-10)...... 


425.00 
160.00 
157.50 


33.90 
90.85 


20.65 
185.00 
183.75 
119.08 

15.00 


120.00 
116.65 


3,770.09 
1,902.30 
1,410.55 
933.55 
180.00 
75.00 
100.00 


4,375.28 
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Invoices do (4-80-10) ......... 1,092.38 
Invoice The Moran Co........ 487.29 
Tnvoicesdo: «ge ee 1,988.24 


Invoice do Kilbourne & Clark . 271.68 
Invoice Puget Sound Bridge & 
Dreding Co (5-25-10) ....... 5,080.23 
Advances, Freight, cartage, ete. 89.07 
involge Curhista, ©G eee 450.28 
janyolee? Onanie Co {2.5.4 7... 427.23 
Invoice Gorham Rubber co. .... 5.64 
Invoice Grant C.o. Abs. Col ... 17,56 
Invoice Holabird Electric Co. .. 2.60 
Invoice Keasby & Mattison Co. 281.46 
Invoice Grant Co. Abs. Co. ... 2.95 
Field engineers salary 1 month 100.00 
Invoice Grant Co. Abs. Co. .... 35.00 
Invoice Puget Sound B & D Co. 4,667.55 
Invoice Crane Co............ 2ouei@ 
Invoice General Electric Co... 121.55 
Invoice Puget Sound B. & D Co. 1,533.86 
Field engineer sal. July....... 59.96 
Watchman’s salary Wahluke... 56.00 
Watchman’s acct Supplies .... 2.45) 


Invoice Puget Sound B. & D. Co. 900.48 
Invoice Gen. Elee. Co. Motors 

CRC y g suteria tera eee canal eee 1,625.00 
Invoice DeLaval Steam Turbine 

COs PUTING... 2. eee ere 1,600.00 
Watchman’s salary month .... 70.00 
Watchman’s acct. supplies .... 11.40 
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Sept. 20, B. J. Montgomery drayage ... 11.00 
20, Watchman’s salary Sept. ..... 70.00 
20, Invoice Moran Co. (Interest ac) 96.46 
20, Open River Nav. Co. Ft. ...... 25.85 
36,284.58 

Iingineers percentage as per contract 25 per 
Cont added to total cost ............... 9,071.14 
45,355.72 

July 15, by cash J. EK. Hawkins..... 1334.00 
July 15, by eash Sam Archer ...... 825.00 2,159.00 
136. 43,196.72 


Letter dated Seattle, Oct. 27, 1910 to W. Hi. De- 
Larm, Prest Columbia River Orchards Co. City. by 
Kilbourne & Clarke Company by M. P. McKercher, 
Auditor. 

Weare pleased to acknowledge receipt of one thou- 
sand dollars, proceeds of sale of equity in Lots 2-B, 
32 Green Lake Home Addition. We have credited 
the account of the Columbia River Orchard Compa- 
ny, less deductions, as follows: 


Recording deed to E. C. Kilbourne ......... 1.25 
Notary fee on E. C. Kilbourne deed to E. H. 

Pee UM OU Peete isc occa soos oc 00 
Excess taxed returned to BE. H. Bartholf ... 17.58 
Sitec<to W. iH. Delarm ........0.....0955.- 100.00 
Statement Osborne Tremper & Co. .......... 6.25 
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Balance of $874.42 was credited as above mentioned 
to Columbia River Orchards Company. Trusting 
that you will continue the good work, and that we wilt 
receive other remittances in the near future, we are. 

137. 

Letter dated Seattle, Wash. Nov. 8th, 1910 to W. 
E. DeLarm, Pres’t Columbia River Orchard Co., 
from Kilbourne & Clarke Co. by E. C. Kilbourne, 
Manager. 

Answering your inquiry regarding cost of com- 
pleting plant and time of payment on the account 
rendered you Sept. 22d, will say that it will cost ap- 
proximately $5500.00 to complete the intake, install 
the motor pumps, piping and wiring, including 
freight on the machinery from the Kast. This does 
not include the pipe line from the plant to the canal. 
As regarding the time of payment, if we receive $20,- 
000 in cash within the next twenty days, we can ar- 
range payments on the balance at the rate of $5000 
per month, beginning January Ist, 1911. 

138. 

Seattle, Wash. Sept. 20, 1910. 

Received of the Columbia River Orchards Com- 
pany deed from John Reinmuth and Lucile Rein- 
muth, his wife, to blank for lots 16, 17 and 18, Blk. 
36 Coulters Add. to City of Tacoma. Kilbourne & 
Clark Co. by E. C. Kilbournee. 

139. 
Seattle, Wash. Sept. 20, 1910. 
Received of Kilbourn & Clark mortgages of Frank 
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Clymer for $16,000 and Wm. E. Stickels, for $16,000. 
The Columbia River Orchards Co., by A. J. Biehl. 
140. 

Letter dated Seattle, June 8, 1911 to Puget Sound 
Realty Company, attention Mr. Hodges, by E. C. 
Kilbourne. 

Enclosed please find list of mortgages which were 
turned over to us by the Columbia River Orchards 
Company, and which we returned to them. We never 
had the two that Mr. DeLarm telephoned about, 
namely; Jas. Markley and Peter Fourtier, he asked 
me to send them to you provided I found them. He 
also asked me to write to Nott at Olex, Oregon, let- 
ting him know that we had not expected to purchase 
his land. Mr. C. A. Kilbourne wrote such a letter im 
your office dictating it to your stenographer, and she 
sent a copy of the letter to to me. I am somewhat 
doubtful of the wisdom of my writing on top of the 
letter from Mr. Kilbourne, copy of which we enclose. 

141. 

Messrs. DeLarm & Biehl. 

The mortgages turned over to us and which we re- 
turned were as follows: 


80 acres James Perry & Wife ............ $ 8,000 
160 acres J. C. Koppen and wife ........... 16,000 
160 acres Frank Clymer and wife .......... 16,000 
160 acres Alfred Gagner and wife ......... 16,000 
160 acres W. KE. Stickel ................... 16,000 
#60 aeres Virgil H. Rebimson .............. 16,000 


EK. C. KILBOURNE. 
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142. 

Portland, Oregon, May twenty-nine Nineteen eley- 
en. ~ 
Mr. Nott, clo Wade & Wade Co. Olex, Ore. Dear 
Mr. Nott: When Mr. Kilbourne and myself were in 
Olex we had some little talk with you regarding the 
purchase of your 640 acres adjoining our property. 
Today in passing through Portland, I meet Mr. Geo. 
Hodges, President of the Oregon & Washington 
Trust Co. which called the matter against to my 
mind. We would like to have purchased your land, 
but conditions have so changed since we saw you 
that it would be impossible for us to make you any 
proposition this year. Several unexpected matters 
have come up and in addition we have had to buy 
about $6,000 worth of machinery for the ranch, so 
that we will have know cash available for land pur- 
chases. If you can make any deal with Mr. Hodges, 
for the sale of the land for exchange in 7% bonds, 
similar to the Tobey deal it will be satisfactory to 
us, and possibly later we will be able to make some 
trade with him for some other property. I am just 
on my way to California and it is not likely that 
either of us will be able to be in Olex before the first 
of July. With kindest regards, I am 

Yours very truly, 


143. 
Assignment by The Columbia River Orchards 
Company. This assignment is made merely for the 
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purpose of securing the performance of a certain 
contract made by the Columbia River Orchards Com- 
pany on the 18th day of January, 1910 with Kil- 
bourne & Clark Company of Seattle, and shall be 
vo9d upon the performance of said conditions by said 
The Columbia River Orchards Company; and in case 
of a breach by said The Columbia River Orchards 
Company, the above mortgages shall be held as se- 
eurity for any damages which may be sustained by 
said assignee by reason of said breach; and upon the 
performance of said contract or the satisfaction of 
said damages said mortgages shall be reassigned to 
said assignor; but said mortgages shall not be fur- 
ther assigned with the written consent of The Co- 
lumbia River Orchards Company. 

Kilbourne & Clark Company 

by E. C. Kilbourne, Vice President 

Dated April 30, 1910 
144, 

Seattle, Wash, Sept. 21, 1910. Received of Colum- 
bia River Orchards Co. deed from Bertram H. Tay- 
lor & Geo. C. Hodges to —————— for lots 13 & 14 
Bik 5 Palisades Addition to Seattle. Kilbourne & 
Clark Co. by E. C. Kilbourne. 

145. 

Letter dated Seattle, May 27, 1911 to C. M. Glover, 
Rock Creek, Oregon by E. C. Kilbourne: Yours 
ot May 25th giving description of the land received. 
I have examined the 640 acres that is in wheat and 
believe it to be a fine tract of land. The other two 
pieces I have never seen, however, the price is too 
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high for us; We can get the adjoining land for $12.50 
per acre. We understand that it has not been culti- 
vated for two years, and therefore is not worth as 
much as the other which is in wheat. The parties 
from whom we bought the Tobey ranch might be 
interested in securing yours and I have taken the 
liberty of referring your letters to them, they are 
Messrs DeLarm & Biehl] in the Empire Bldg., Se- 
attle, Washington, and they will probably write you. 
They have made some extensive purchases of lands 
in Oregon, and I understand they just completed a 
deal for several thousand acres of timber land. Thev 
bought the Tobey Bros. ranch and paid for same in 
bonds of the Columbia River Orchards Co. You 
might write them addressing them as above. 
146. 

Letter dated Portland, Oregon, Feb. 7, 1911 to 
C. A. Kilbourne, Seattle, Wash. by H. S. Wells, 
Ass’t Mgr. New Business; I am writing you to con- 
firm our phone conversation of this date in regard 
to closing power contracts with the Columbia River 
Orchard Company. I put the proposition, the Or: 
ehard Company taking 150 H. P. for 1911, 300°ER 
P. for 1912, 450 for 1914 and 600 for 1915, to our 


management, and the question as to whether we can 
accept this or not will depend on our receiving a 
report on the holdings of the said company. In this 
statement of their holdings we would like to know 
just what title they have to the land and if they do 
not have a clear title, what encumbrances there are. 
As soon as we can get this information, we will ad- 
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vise definitely just what we can do. Thanking you 
very much for your kindness in the matter, I am. 
147. 

Letter dated Seattle, Washington, Feb. 10, 1911 
to Kilbourne-Clark Co., Seattle, Wash by the Co- 
lumbia River Orchards Company: Replying to 
your request for a statement of the lands owned by 
our company, or on which the have mortgages for 
delivering water, we submit the following: 

About 1400 acres of land in fee simple on which 
there is a part of the purchase price still due, of 
which there has been enough of the land sold to com- 
plete the purchase price and leave upwards of $100,- 
000.00 Balances due on this is in the form of real 
estate contracts with notes attached. The company 
have mortgages for water on about two thousand 
acres more, all of which is to be supphed with water 
from the first unit of our system. The total num- 
ber of acres coming under this first project is about 
17,000 acres, of this amount 5,000 acres are railroad 
land, and the balance, in most instances, contracts 
have been made with the owners to supply water. 
In addition to the above, the company has real es- 
tate holdings in the cities of Seattle, Tacoma and 
Portland. 

148. 

Letter dated Seattle, July 7, 1911 to DeLarm & 
Biehl, Seattle, Wash. by The Kilbourne Co. by C. 
A. Kilbourne, Prest. Replying to your telephone in- 
quiry of today we enclose herewith a separate sheet, 
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giving an inventory of the buildings, equipment and 
tools on our ranch in Gilliam County, Oregon. We 
have not thought of selling the ranch, as we believe it 
to be a first class proposition which will increase right 
along in value and earn a large percentage on the 
investment in the meantime. However, on account 
of a desire to settle up our partnership matter, we 
will consider any reasonable proposition mde to us 
at this time. The land is situated in Gilliam County, 
Oregon, twenty miles south of the Columbia River, 
at an elevation of about 1200 feet above sea level. 
The soil is a rich voleanie ash, from three to seven 
feet in depth. There is no scab land on the place: 
The land is slightly rolling and is out by a sloping 
ravine and two or three draws which are fenced out 
for pasture land. A large proportion of the tillable 
land is level or nearly so, and all of it is smooth 
enough to be plowed by either traction engines or 
stock. There is a 7% mortgage against the place 
dated March 20, 1911, and payable as follows: 

$5,000.00 in three year, $5000.00 in four years and 
$10,000.00 in five years. There is also a 3 years 
mortgage of $2500.00 on a separate adjoining piece 
of land, consisting of 840 acrces. The entire ranch 
consists of 5290 acres, being a strip of land about 
two miles wide and four miles in length, the build- 
ings being situated in approximately the center of 
the tract. The 2000 acres under cultivation last year, 
produced about 17 bushels of wheat per acre or 
34,000 bushels, which was sold at an average price 
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of 79 cents, making a gross return of about $27,000.00 
The cost of operation is about $7000.00 leaving 
$20,000.00 as net profit. The foregoing are the fig- 
ures furnished by the former owner and seem to be 
born out by our own experience since the property 
came into our possession the first of march, 1911. 
It is but fair to state that we do not expect a large 
crop this year as the district has had less rainfall 
than at any season during the past 35 years. It is 
very unusual to get as low a yield as 15 bushels per 
acre, and during good years it runs as high as 30) 
bushels. The market price of blue stem wheat 
(which is the variety we grow) at this time, is 97 
cents at Portland. The freight rate from Shuttlers 
which is our shipping point to Portland is 814 cents 
per bushel. Shuttlers is on the Condon granch of 
the O. R. & N and is ten miles from the ranch, down 
hill haul all the way. Any other information which 
you desire regarding the property, kindly let us 
know. 
149. 

Letter dated Portland, Ore., April 8, 1911 to Mr. 
Leet, City by Oregon & Washington Trust Co. by 
Geo. C. Hodges. 

Enclosed find the names i some people you can 
refer to in making your inquiries about the Colum- 
bia River Orchards Company’s bonds: 

Wm. F. DeGraff, Loman Bldg., Seattle, Wash. 

Morrison & Eschleman, Alaska Building, Seattle, 
Wash. 
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Wm. F. Howe, Am. Bank Bldg. Seattle, Wash. 
E. T. Wright, Leary Bldg., Seattle, Wash. 
Mercantile Bank, Seattle, Wash. 

H. P. Nolan, 117 Cherry St., Seattle, Wash. 

These people all of them know what the Columbia 
River Orchard Company’s bonds are and most of 
them have some of the same. 

150. 
United States of America, 
District of Oregon,—ss. 

I, C. A. Kilbourne, and J, E. C. Kilbourne, first 
being duly sworn say: 

That I desire to make more clear that portion of 
my affidavit already filed in this case where on page 
4 at line 19 it is stated that after our corporation 
practically retired from business we agreed as indi- 
viduals to do some further work, and what we agreed 
as individuals to do was to complete the pumping 
plant at Wahluke, which we did, as already stated, 
at a cost of approximately seventeen thousand dol- 
lars ($17,000), and as individuals we also agreed 
on demand to put in the additional unti referred to. 

And I further say in relation to the second mort- 
gage which has been referred to, but without admit- 
ting the validity or correctness of said mortgage, 
that the facts and circumstances were and are as 
follows: 

We desired to be released from the claim on us to 
put in the additional unit, as we were preparing to 
go out of that business and felt that the manage- 
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ment of this land would tie up all our resources and 
energies. We therefore bought our release for the 
sum of approximately ten thousand dollars ($10,- 
000), which was the estimated cost of putting in the 
additional unit. That the only convenient or avail- 
able means of making this payment to DeLarm’s 
corporation was by raising it on this land, and this 
is ten thousand dollars of the second mortgage on 
the land. We also were very solicitous to havem the 
Puget Sound Bridge & Dredging Company paid the 
seven thousand five hundred dollars ($7,500) cash 
which DeLarm had agreed to pay but which he never 
had paid and which was in reality the debt of our 
corporation, and to raise this money we also were 
obliged to resort to the second mortgage, and these 
two sums make the sum total of the second mort- 
gage, seventeen thousand five hundred dollars ($17,- 
500). ‘This mortgage was made in favor of Wake- 
field for the reason that he was the accredited agent 
of Clapp and Lutz, just as Mr. Burns is of The Ed- 
inburg and Pacific Coast Mortgage Agency, Limited, 
and Mr. Wakefield said no money would be paid 
until the mortgage was on record, which is also the 
practice of Balfour, Guthrie & Company. Wake- 
field was to pay ten thousand dollars ($10,000) of 
this money to DeLarm’s corporation for our release, 
as aforesaid, but the seven thousand five hundred 
dollars ($7,500) which should have come to me, C. A. 
Kailbourne, was never paid to me by Wakefield and 
I have never been able to get any explanation from 
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him, and at least this portion of the mortgage will 
be disputed by me, which is the reason I do not de- 
sire to make any statements committing me as to its 
validity. I myself as the maker of the mortgage ex- 
pected its full return, seventeen thousand five hun- 
dred dollars ($17,500), and I never consented to the 
payment of any bonus. 

Referring to the showing made by our corporation 
before the Referee in Bankruptcy, this was long 
after the settiement between DeLarm and his corpo- 
ration and myself concerning the land, to-wit, more 
than ohne year, and the eleven thousand dollars 
($11000) referred to in the testimony before the 
Referee is a balance due and owing to the Kilbourne 
& Clark Company and not from the Washington Or- 
chard Irrigation and Fruit Company, as stated in 
the affidavit on file, but from the Columbia River Or- 
chards Company, which is the company for which 
we were constructing the pumping plant. We at no 
time ever had anything to do with the bankrupt un- 
der consideration, the Washington Orchard Trriga- 
tion and Fruit Company. This balance of eleven 
thousand dollars ($11,000) is arrived at as follows; 
Seven thousand five hundred dollars ($7,500) is the 
sum due to the Puget Sound Bridge & Dredging 
Company, which should have been liquidated by De- 
Larm under the terms of our settlement with him; 
twenty-seven hundred dollars ($2700) is the sum 
due the Moran Company, which also should have 
been liquidated by DeLarm under the same settle- 
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ment; and the balance, making up approximately 

eleven thousand dollars ($11,000), is attorneys’ fees 
and expenses. 

(Signed) C. A. KILBOURNE. 

E. C. KILBOURNE. 

Subscribed and sworn to before me this 27th dav 
of August, 1912. 

ERSKINE WOOD, 
(Notarial Seal) Notary Public for Oregon. 
151. 
United States of America, 
District of Oregon,—ss. 

I, Edward C. Kilbourne, and I, Charles A. Kil- 
bourne, being first duly sworn, say each for myself, 
that I am one of the respondents named in the above 
entitled bill of complaint; that though I have the 
Same name as my co-defendant we are not in any 
way related. 

That heretofore, to-wit, 1901, I, Charles A. Kil- 
bourne, caused to be incorporated under the laws 
of the State of Washington with its principal office in 
Seattle, the Kilbourne & Clark Company, the prin- 
cipal business of which was as engineer and con- 
tractor for electric power and pumping plants and 
the sale of allied machinery. That thereafter, to-wit, 
1905, I, Edward C. Kilbourne, became a stockholder 
in and associated with the said Kilbourne & Clark 
Company as electrical engineer and expert; that af- 
ter said last named date the said corporation built 
very many pumping plants of varying capacity, in- 
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cluding ten pumping plants on the Columbia River. 
That in course of our regular business as electrical 
engineers and contractors W. E. DeLarm, president 
of the Columbia River Orchards Company, came to 
us, to-wit, toward the end of 1909, and represented 
to us that his company had an irrigation project near 
Wahluke, Washington, and requested us to submit 
plans and estimates for a pumping station in connec- 
tion with said irrigation plant. This we did and sub- 
sequently entered into a contract with the Columbia 
River Orchards Company to act as construction con- 
tractors and engineers for said project. DeLarm 
was a stranger to us and as a natural business pre- 
eaution we asked some evidence of credit and respon- 
sibility, and he submitted to us a statement showing 
assets of the said company aygregating about nine 
hundred thousand dollars ($900,000), against which 
was a total hability of about three hundred thousand 
dollars ($300,000), being a bond issue which was by 
him to us represented as practically as good as sold 
in the East. On this showing and having faith in 
Mr. DeLarm, we contracted with his said corpora- 
tion and work was started which later had to be 
rushed day and night to avoid damage by reason of 
the rapid rise of the Columbia River. 

We associated with us in this work the Puget 
Sound Bridge & Dredging Company, one of the larg- 
est and most responsible contracting corporations in 
the country. It afterward transpired that the sale 
of the bonds referred to was not consummated, and 
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after our account for the said DeLarm corporation 
had reached over forty-three thouand dollars ($43,- 
000) we stopped our work pending a settlement. 

While matters were thus suspended DeLarm came 
to us, to-wit, February 1911, and asked the affiant, I. 
C. Kilbourne to go with him to Gilliam County, Ore- 
gon, to examine a ranch which he had purchased 
there on which he wished an opinion both as to qual- 
ity of the land and particularly as to its adaptibilitv 
for irrigation. Upon DeLarm agreeing to pay all 
expenses, which he did, I, E. C. Kilbourne, went with 
DeLarm to Portland, Oregon, where one of the com- 
plainants in this suit, Mr. Tobey, met us and went 
with ts to Olex, Gilliam, County, Oregon, where he 
showed DeLarm and affiant E. C. Kilbourne the 
property. I, E. C. Kilbourne, had no other business 
than as consulting engineer and I did not know then 
and never did know anything of the deal between 
DeLarm and Tobey as set up in the complaint, or 
otherwise. None of the details were ever discussed 
in my presence, I never knew the price paid, al- 
though I heard afterward that one hundred and 
forty thousand dollars in par value of first mortgage 
bonds was a part of the purchase price between De- 
Larm or his corporation and the Tobeys. I gave 
Mr. DeLarm my opinion as an engineer, which in a 
general way was favorable, provided he could secure 
water, and I, KE. C. Kilbourne, then returned to mv 
place of business in Seattle. 

Afterward, to-wit, March, 1911, DeLarm again ap- 
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proached us and stated that he was unable to raise the 
cash to pay our claim, and he proposed that he turn 
over to us the land which I had examined in settle- 
ment and that we go ahead and complete his pump- 
ing plant on which work had been suspended. At- 
ter a good deal of hesitation and protest and finding 
that Mr. DeLarm had no money available with which 
to pay us, we agreed to take this land as part settle- 
ment of our claim, but we did not at that time agree 
as to what allowance or value we would put upon the 
land in our settlement. We were unwilling to take 
the land and nothing else, as it would practically 
put us out of the contracting business and require 
us to switch all our capital and energies to develop- 
ing this tract of land, but in accordance with our 
agreement to take the land subject to a subsequent 
appraisal or agreement of value, I, E. C. Kilbourne, 
again proceeded to Portland, Oregon, where the com- 
plainants in this case, the grantors, met Mr. DeLarm 
and at his request transferred the title to said lands 
by deed to me, E. C. Kilbourne. In final settlement of 
the matter we finally agreed to take this land in full 
payment and satisfaction of all our claims, providing 
DeLarm’s corporation, the Columbia River Orch- 
ards Company, would furnish seventy-five hundred 
dollars ($7500) cash, for which sum the Puget Sound 
Bridge & Dredging Company agreed to release their 
hen against the pumping plant which we had con- 
structed together with them for the said DeLarm 
corporation, and also provided that the said DeLarm 
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corporation would assume a certain claim of the 
Moran Company, of Seattle, against the pumping 
plant in the sum of twenty-seven hundred dollars 
($2700) ; and we as individuals, also agreed that 
upon certain conditions upon demand it would with- 
in a year, if demanded, perform certain other work 
of the estimated cost and value of, to-wit, ten thous- 
and dollars ($10000), to-wit, would add another unit 
to the power of the pumping plant. DeLarm accept- 
ed these terms and we went on and continued the 
work on the pumping plant, on which we expended 
a further sum, of, to-wit, seventeen thousand dol- 
lars ($17,000). 

We supposed that our claim and the lien of the 
Puget Sound Bridge & Dredging Company were 
the principal demands on DeLarm’s corporation for 
ready money, and with these out of the way by the 
settlement of the Puget Sound Bridge & Dredging 
Company’s lien, as aforesaid, and by our taking 
the Tobey land in payment of our claim and for the 
further completion of the plant, we saw no reason 
why the Columbia River Orchards Company’s en- 
terprise at Wahluke should not be a success. 

We performed every part of our part of the agree- 
ment of settlement between us and DeLarm’s cor- 
poration. 

J, C. A. Kilbourne, further say that to carry 
out the construction of the plant referred to, which 
we had undertaken to build for the Columbia River 
Orchards Company, and some other construction 
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work in which we were then engaged, I had advanced 
to the Kilbourne & Clark Company the sum of, to- 
wit, seventy-two thousand dollars ($72,000), and in 
payment of this indebtedness the title to the said 
land was transferred to me, to-wit, March 25th, 1911, 
by E. C. Kilbourne, who had taken title from the 
complainants herein. I found that the said land in- 
stead of being worth seventy to eighty thousand dol- 
lars, as represented to us by DeLarm, was and is 
not worth more than, to-wit, fifty-five thousand dol- 
Jars, and has been appraised by the Mortgage Loan 
Department of Balfour, Guthrie & Co., at fifty-two 
thousand four hundred dollars ($52,400), and the 
largest loan we could get upon the property at the 
time we were endeavoring to place a mortgage upon 
it was twenty thousand dollars ($20,000), at eight 
(8) per cent, which is the mortgage in question 
held by W. J. Burns. I further say that the said 
land is not under irrigation and is in the semi-arid 
or dry farming belt of Oregon and has produced 
in the past four years but one full crop, to-wit, this 
year’s crop, and we have bought this current sum- 
mer land of the same quality adjoining our land for 
$10.89 an acre, and other connecting land is now of- 
fered at $12.50 per acre. 

Our own operation of this land is substantially as 
follows, to-wit: 
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Net loss from operation for the year end- 

pray Wmere Wat W912... eee $8,800.00 
Cost of new equipment during the year to 

replace stock and equipment taken away 

ee mumte TOWEYS! 20... kee ce eee eee 5,800.00 
Approximate cost of operating and harvest- 

ing during the current year and neces- 

Sey MCW @QUIPIMMENL,....... ........00- 16,012.50 


meatal expenditure of.................. $30,612.50 

The produce of the insignificant crop of last year 
has been taken out in making the net estimate of 
eight thousand eight hundred dollars ($8,800), and 
the estimated returns from this year’s crop, includ- 
ing seven hundred acres still uncut, are thirty-five 
thousand (35,000) bushels at seventy (70) cents a 
bushel, or twenty-four thousand five hundred dol- 
lars ($24,500) exclusive of seed and feed wheat. 
Much of the money necessary for operation has been 
borrowed and will have to be repaid as soon as the 
crop is sold and delivered, which will require about 
ninety days more, together with interest due on the 
first mortgage, and as soon as harvest is over the 
entire force and further capital will be needed to get, 
the soil in condition for fall seeding. 

When the land was taken over from the Tobeys 
it was not in good agricultural condition, much of 
it had not been plowed but only disced, and today it 
is being scientifically operated in a way, as already 
stated, requiring the expenditure of a great deal of 
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capital, and is in far better condition than it was 
when delivered by the Tobeys and, in my opinion, 
in far better condition than it would have been had 
it remained in possession of the complainants. 
Affiants have endeavored to give to the Court some 
general idea of the actual facts, and I, E. C. Kil- 
bourne, and J, C. A. Kilbourne now say, each for 
myself, that at no time was I in the confidence of 
either the Tobeys or DeLarm, or anyone connected 
with them; that I had no knowledge of DeLarm’s 
financial condition other than as given to me by 
DeLarm and as in a general way I knew from my 
acquaintance with the Wahluke irrigation project 
which, as already stated, seemed to me under proper 
handling to have the conditions for success. On 
he other hand, I am informed and believe, and so 
state, that the complainants took several weeks in 
which to investigate the validity and value of the 
Columbia River Orchards Company bonds offered 
by DeLarm in payment of the land in question. I 
am further informed and believe, and so state, that 
the complainants had the advice of a skilled attorney, 
to whom they paid the sum of one thousand dollars 
for a thorough investigation of DeLarm’s proposi- 
tion, including not only the legal validity of the 
bonds but their value; and I know that Frank To- 
bey and William Tobey, complainants herein, spent 
considerable time in Seattle investigating the prop- 
osition for themselves, and though they knew that 
the Kilbourne & Clark Company was contractor for 
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the pumping plant connected with the project on 
which said bonds were issued, they never came near 
me, the affiant, or anyone connected with the Kil- 
bourne & Clark Company regarding the matter, 
they never told me they were to be paid in bonds, 
and the present holder of the title, C. A. Kilbourne, 
never met either of the said Tobeys, complainants, 
until after the title had been vested in him; and I 
say that by reason of my business I have had an ae- 
quaintance in a general way with the bond market 
and irrigation bonds, and it is a notorious fact that 
the bottom dropped out of the irrigation bond mar- 
ket some two years ago and that many bonds on en- 
terprises good in themselves and which under other 
circumstances could have been carried to success, 
have become practically valueless. 

(Signed) EDWARD C. KILBOURNE. 
CHARLES A. KILBOURNE. 
Subcribed and sworn to before me this 24th day 

of August, 1912. 

FRANK C. HESS#, 

| Notary Publie for Oregon. 

(Notarial Seal). 


Defendants’ Exhibits. 
A. 

Blue print of Washington Orchard Irrigation and 
Fruit Company canals, showing the sections, town- 
ships and ranges, the town of Wahluke and the di- 
visions of sections 16 and 20 of twp. 14 N. R. 26 E. 


662 Frank L. Tobey, et. al., vs. 


and 35 of twp. 14 N. 25 Ki. into ten acre tracts. 
B. 
Same as A., but not as elaborate. 
C. 

Letter dated Tacoma, Washington, Jan. 22, 1912, 
to W. E. DeLarm, Seattle, by G. H. Plummer, West- 
erm Land Agent. 

The proposition outlined to you on the 19th in- 
stant by Mr. Cooper, for the sale of lands owned 
by the Northern Pacific Railway Company, below 
your canal at Wahluke, has been approved and we 
are ready to carry out the arrangement at any time 
before March first. Under this arrangement we are 
to sell to your company all of our lands below the 
constructed ditch, containing approximately 3400 
acres, at a price of $45.00 per acre, on ten year con- 
tract plan; with interest at 6%. Some details of 
payments for deeds in less time omitted. 

D. 

Telegram. Dated Portland, Ore. Sept. 16, 11. J. 
A. Wakefield, Seattle, Wash. Good land in vicinity ot 
Kilbourne Clark four thousand three hundred fifty 
acre ranch are held at twenty to twenty-five dollars 
per acre. W. L. Tobey. 

E. 

Agreement between W. E. DeLarm and W. L. 
Tobey, dated Feb. 25, 1911. Tobey agrees to sell 
4350 acres Gilliam County ranch to DeLarm. ‘‘The 
agreed purchase price of the above property is as 
follows: $100,000 for the real estate and $20,000 for 
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tools, farming implements, live stock and other 
equipments and $1250 for other supplies recently 
delivered on the property. - - - - - - 

Payment for above as follows: $120,000, in 20 
year 7% bonds of Columbia River Orchard Company 
of which $3,000 are this day delivered as earnest 
money. - - - - - - 

Provision for deeds omitted. It is agreed that To- 
bey shall have until March 5, 1911, to investigate the 
above bonds, and that DeLarm will secure a loan of 
$6000 for Tobey for one year at 7 per cent upon To- 
bey putting up as security $2. in the bonds which he 
is to receive, for every $1000 of the loan. 

ie 

Memorandum of agreement dated Jan. 18th, 1910 
between The Columbia River Orchards Company 
hereafter called the Orchards Company, and the Kil- 
bourne & Clark Company, hereinafter called the En- 
gineer. Whereas, the Orchards Company is the own- 
er of several thousand acres of land, situated in 
Grant County, Washington on the north side of the 
Columbia River, extending about seven miles west 
from Wahluke, and whereas, the orchards company 
is desirous of installing an electrical pumping plant, 
for the purpose of irrigating said land, and whereas, 
the Kilbourne & Clark Company are engineers, en- 
gaged in the business of designing and constructing 
irrigating plants; Now, therefore, it is mutually 
agreed as follows: The Columbia River Orchards 
Company hereby appoints the said Kilbourne & 
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Clark Company, as its engineers and purchasing 
agent with authority to design, purchase, and in- 
stall a complete electric pumping plant for said 
Orchards Company on its property, situated on the 
Columbia River. And the said engineer—agreed to 
perform all the work, furnish all the apparatus and 
material, design and construct ready for operation, 
a pumping plant for said Orchards Company on their 
lands hereinbefore mentioned. 

Description and details of pumping plant omitted. 

The price to be paid shall be actual cost of ali 
apparatus material, tools, labor, transportation and 
expense—with an added profit of or commission of a 
sum equal to ten per cent of the entire cost of said 
plant. The total cost of the plant including Engin- 
eer’s profit shall not exceed $40,000.00. It is agreed 
that the pay for the time of the individual members 
of said engineering company shall be calculated the 
time actually employed on this contract at the rate 
of $15. per day for chief engineer and $7.50 per day 
for assistant engineer. The engineer may sublet such 
portions of this contract as it may decide to be ad- 
visable in order to economize time and money. The 
Orchards Company agrees to pay the Engineer for 
said plant the sum of $5,000 on or before March 20, 
1910; and $5,000. on April 15th, 1910; and $5,000. 
on the first day of each month thereafter until fully 
paid. 

G. 
Amendment to contract of January 18, 1910. 
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This Agreement Witnesseth, that whereas under 
the terms of a certain contract of January 18, 1910, 
between the parties hereto it was agreed that the 
compensation to the Engineer, the said Kilbourne 
& Clark Company, in said contract, should be ten per 
cent of the total cost thereof; 

And whereas the said Orchard Company agreed 
that certain payments should be made to the Engin- 
eer upon dates specified in said contract, 

And whereas said payments have not been made, 
and by reason of the failure to receive said pay- 
ments, said Engineer has been put to great expense 
and risk. 

Now Therefore It Is Agreed, by and between the 
parties hereto as follows: 

1. That the Columbia River Orchards Company 
will pay to the Kilbourne & Clark Company, as pay- 
ment for said contract and work specified in said 
contract of January 18, 1910, the actual cost of all 
apparatus, material, tools, time, labor, transporta- 
tion and expenses entering into the design, construc- 
tion, completion operation and testing of said plant, 
and an added profit for commission (in lieu of the 
commission of 10% named in said contract of Jan- 
uary 18, 1910; which is hereby annulled,) to said 
Engineer, the sum of ten thousand (10,000) Dollars, 
the said $10,000 to be paid as work progresses, in 
payments equal to twenty-five (25%) per cent of the 
cost of all labor, and material, as said labor is per- 
formed and said material is purchased by said En- 
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gineer, and the balance on completion of the work. 

2. ‘That the clause in said contract limiting the 
total cost of the plant, including Engineer’s profit to 
forty thousand (40,000) dollars shall be amended so 
as to limit the cost of said plant to fifty thousand 
(50,000) dollars. 

3. That in case default shall be made in the pay- 
ment of any sum or sums due the said Engineer as 
and when same shall be payable, the Engineer may, 
at its option; cease work and declare the entire 
amount due and payable, and it shall thereupon and 
thereby be entitled to payment of the entire amount 
of said contract price including all of said ten thous- 
and (10,000) dollars commission, forthwith, whether 
the work shall be completed or not. 

4. That in all other respects the contract of Jan. 
18, 1910 remain in force. 

H. 

Agreement dated Feb. 17, 1910, between Puget 
Sound Bridge & Dredging Company of Seattle, 
Washington, party of the first part and Kilbourne 
& Clark Company, engineers, party of the second 
part. 

That for and in consideration of payments here- 
inafter mentioned to be made by the party of the 
second part, the said party of the first part doth here- 
by covenant and agree to furnish all the materials 
and construct and finish in a good and workmanlike 
manner, in accordance with the plans and specifica- 
tions attached hereto, or as amended from time to 
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time by said second party, the reinforced concrete 
pump house for the Columbia River Orchards Com- 
pany, situated on the Columbia River near Wahluke, 
Washington. 

It is mutually understood: 

First. That this work shall include the complete 
installation of intake and discharge, including exca- 
vation therefor, and the placing of any or all machin- 
ery. 

Second: That the party of the second part will 
deliver free at the site all pumping and electrical ma- 
chinery, pipe and fittings, and shall erect such part 
thereof as it may elect, and that the cost of the same 
shall not be included in the cost of the work, un 
which the first party is to receive the 1214 per cent 
profit. It is distinctly understood that the party of 
the first part assumes no risk of damage to the said 
machinery in handling and setting the same, but 
will do all its work in a workmanlike manner. 

Third. The work shall be begun within ten (10) 
days and prosecuted with vigor; it being the inten- 
tion to complete the work to deliver the water for 
the coming season. The party of the first part agrees 
to complete the work by July first 1910, but will not 
be held responsible for any damages sustained by 
reason of non-completion at this date. 

In consideration of the above mentioned work the 
party of the second part agrees to pay the party of 
the first part the total cost plus 1214 per cent for 
profit and plant rent. It being understood that the 
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total cost of work, including profit shall be paid by 
the party of the second part to the party of the first 
part on or before the 15th day of each month for 
all work done and material furnished during the pre- 
vious month, including the 1214 per cent profit and — 
a final payment to be made within fifteen (15) days 
after completion of the work. 

Such cost to include all labor and material, small 
tools, lost or worn out, etc., and other expenditures 
necessary for the proper, safe and expeditious prose- 
cution of the work. 

Provided, that the party of the second part may 
terminate this contract by giving five (5) days writ- 
ten notice paying for all materials delivered, and la- 
bor performed, together with all expenditures as not- 
ed above, plus the 121% per cent, up to date of cancel- 
lation of contract, and a sum equal to ten (10) per 
cent of the estimated cost of the uncompleted por- 
tion. 

1% 
Water at 190’ pump with windmill 
and gasoline engine. 

4350 acres. 
3000 acres can be irrigated. 
4000 acres under cultiavtion. 
2000 acres under wheat 1910 Ave 17 bu. 

per A produce... 15000 sacks 

21/4, bu 


34000 bu 
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Took 1000 sacks or 2250 bu. for seed and feed. 
Rented last year 1910. Reed. for own use 7000 
sacks 15000 bu @ 78e $11700 
78 


120 
105 


11700 
Operating exp. last year $6000. 
Tobey’s statement to me. 
HC. ie 

1911 have 1400 acres seeded. 

Will seed about 600 more. 

In 13 years only had one poor crop. 

9 horses 15 teams will do work. 
23 mules ‘Takes 6 men and cook to run it. 
Foreman 75 and found. 
Men .35 found. 
New caterpillar engine and plows cost $5000. 
J. 

Letter dated Tacoman, Wash. June 9, 1910, to Mr. 
EE. C. Kilbourne Seattle, by G. H. Plummer, West- 
ern land agent. 

‘*Replying to your inquiry regarding lands owned 
by the Railway Company underlying the Columbia 
River Orchards canal, I beg to say that none of our 
land in that vicinity is for sale at the present time, 
all of our holdings bein reserved under instructions 
from the Land Commissioner. 
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I have already submitted to him the application 
made by President DeLarm for the purchase of a 
right of way for the canal and power house site and 
the Land Commissioner has advised me that he pre- 
fers to leave the matter until he comes West the lat- 
ter part of this month, when he will look into it fur- 
ther and etermine whether or not sale will be made. 

[ am returning your map herewith as requested.’’ 

K. 

Letter dated Seattle, Wash. July 13, 1910, to E. 
C. Kilbourne by Thomas Cooper, Land Commis- 
sioner. 

‘‘Replying to yours of the thirteenth instant; I in- 
structed Mr. Plummer a few days ago when I was 
in Tacoma to quote to your Company a price on the 
right of way at Wahluke, and you will doubtless hear 
from him within a day or two. The inclosure to your 
letter is returned herewith.’’ 

IL. 
Seattle, Wash., October 31st, 1910. 
COLUMBIA RIVER ORCHARDS COMPANY, 
to 
KILBOURNE & CLARK COMPANY, Engineers. 
Summary of Expenses for erecting Pumping Sta- 
tion at Wahluke, Wash. 
Expenses Prior to Oct. Ist. 1910. <Accept- 
ed Sept. 27, 1910 by DeLarm, 
PIS caw. $43196.72 
Oct. 20, Watchman’s Acct. Sup- 
plies for Sep . . ar. 14.75 


Oct. 


Oct. 


Oct. 


Oct. 


Oct. 


Oct. 


W. E. DeLarm, et. al. 


20, Recording Expenses — 

Green Lake Deed ..... 1.25 
20, Expense Paid by E. C. 

Kilbourne Sales of Equi- 

ty Green Lake Add..... 19.33 
20, Cash to W. E. DeLarm. 
20, Osborne-Tremper In- 

V ORCC aver mpc rete an 6.25 
el, Wolumbia 8. 8. Co. ..... 9.25 
” 8B. J. Montgomery ‘ Dray- 

ICRA Cer eH A Bo. 8.50 


” Int. on note—Oct. 21st.. 19.00 
”* Recording Deed to E. C. 


IG bourne mee. 1.25 
** Invoice Curtis Mfg. Co., 

JEU eee aeenes et eee 14.90 
> Invoice Moran Co., Int. 

OverduewAicet. ......... 14.02 
> Invoice Crane Co., Int. 

Overdue Acct. ........ 2.58 


”* Engineer’s Percentage 
per contract, (25 per 
cent added to Total Cost) 111.08 


19, Credit Memo (Drayage 

1. |) a are oe 11.00 
”» Credit Memo (Watch- 

Mian Supplies) ... 22. 11.40 


673 


300.00 


111.08 


27.77 


$43635.57 
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> Credit Memo (Watch- 
man salary Scot Owe 
Oct. 25, Cash Proceeds—Equity 
Deed, Green Lake Add..1000.00 
Oct. 27, Cash W. E. DeLarm ... 100.00 
Oct. 28, Cash W. E. DeLarm ... 100.00 1292.40 


Balance due Kilbourne & Clark Co. $42343.17 
Seattle, Wash., Feby. 28, 1911. 
COLUMBIA RIVER ORCHARDS COMPANY, 
to 
KILBOURNE & CLARK COMPANY, Engineers. 
Sunmary of Expense for erecting Pumping Sta- 
dion at Wahluke, Wash. 


Expenses Prior to Nov. Ist. 1910 ......... $42343.17 
Nov. 1, Osborne Tremper & Co. 
dire aS OMA... ee ee 6.25 
Nov. 16, McClure & McClure In- 
VOICE sak on eee ee 30.00 
Noy. 30, Abstract on Tacoma 
PIOWERIY vio one 8.25 


Dec. 31, Chas. A. Beil, Inv. 12-31 8.40 
1911 
Jany. 31, State Bank Sumner, In- 


PERC SU. fe eure et earns 50.00 
Jany. 31, Recording Deed ...... 1.60 
Feby.28, State Bank Sumner, In- 

CERES beam rere 30.00 


Feby. 28, Mary E. Billings, In- 
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SUMANCE ....500.000e eae s 11.00 
150.50 
$42,493.67 
1910 
Wem, Cash .........0020000es 300.00 
$42143.67 
(Pencil) 
Interest not included in above ECK. 
M 


Same as Plaintiffs’ Exhibit 185 with the follow- 
ing additions: 

Certified correct per records, M. A. McKercher, 
Auditor. Accounting accepted O. K. The Columbia 
River Orchards Co. by W. EK. DeLarm, Pr. Sept. 
27th, 1910. 

N. 

Letter dated May 23, 1911 to Mr. C. M. Glover, 
Rock Creek, Oregon, by E. C. Kilbourne. 

‘*Your letter of the 19th received; Will you please 
send a legal description of the land so that we may 
see where it lays, also state the improvements that 
are on the place, what stock and machinery goes 
with it. We are not in shape to buy the land at pres- 
ent but the parties from whom we bought the Tobey 
Bros. ranch are anxious to get anothe farm on sim- 
ilar terms, therefore if you will write giving me a 
complete description and inventory as near as pos- 
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sible we will put it up to the party. 

Give the number of acres in Spring and Winter 

wheat and the kind of wheat that is planted.’’ 
O. 

Blue prints, showing in detail the plans of the 
pumping plant and machinery. These Blue prints 
show a very elaborate and substantial plant fully 
equipped with all necessary machinery to make a 
good, substantial and complete pumping plant for 
the irrigation system, complete in every detail. 

ie 

Letter dated February 17, 1911, to Pacific Power 
& Light Co., Portland, Oregon, by Columbia River 
Orchard Company by W. E. DeLarm, Pres. 

‘‘As requested by your Mr. H. S. Wells, we beg 
to submit the following brief summary of what our 
company is doing at Wahluke, for which we have this 
day made a contract with your company for power. 

The initial project of our company covers an area 
of approximately 15,000 acres, lying at two levels, 
namely; 60 and 115 feet above the Columbia River; 
of it, about 5,500 acres belong to the N. P. Railway 
Company and the balance to individual settler, most- 
ly of the latter. 

Our company have either mortgages to secure pay- 
ments for water agreements for furnishing water 
either now executed or in process of being closed. Ly- 
ing directly back of the 15,000 acres is another level 
of approximately 35,000 acres, all of which can be 
irrigated from our pumping plant. 
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It is incorporated under the general scheme of the 
company and for which we have this day contracted 
for power. 

The Company is the owner of approximately 120V 
acres of land which they are selling for $350. per 
acre including water right and of which there has 
been sold approximately $300,000. 

Payment for this is made in not less than 20 per 
cent down and balance in five equal payments. 

The Company have already constructed a solid con- 
crete pump house which cost $49,000 and is now com- 
pleted. Machinery is procured and will soon be in- 
stalled. 

About fifteen miles of Ditch work has about been 
completed and there is now about one hundred horses 
and the necessary quota of men at work on the Ditch. 

By May 1st the main Canal will be completed to 
cover from five to seven thousand acres of land. The 
present plan for this year contemplates putting the 
water on only 2,000 acres as this is all the land which 
will be prepared for cultivation. Additional land 
will go as fast as users can be secured for water.”’ 

Q. 

Financial statement Columbia River Orchard. 
Company dated Jan. 27, 1911, and signed by the Com- 
pany by W. E. DeLarm, Pres. and A. J. Biehl, Secy. 

‘‘The Columbia River Orchard Company is a 
Washington corporation with a capital stock of $100,- 
000.00 which has been fully paid in mortgages on 
farms, and the stock is now owned and held by the 
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Washington Orchard Irrigation and Fruit Compa- 
ny. The Company is essentially a holding company 
and incurs no liabilities other than the issuance of 
bonds. 

There has been authorized a bond issue which is 
progressive and is limited in amount to securities 
amounting to 125 per cent for every $100 of bonds 
issued. At present there has bce $74,000.00 of bonds 
issued. 


ASSETS— 

Ota Ce Seay. oye eee ea $100,000.00 

CGUMLUICS ery... sya ehes 59,000.00 $159,000.00 

LIABILITIES— 

IBomds Wisstied Ma. han. nace <5 74,000.00 

Acemmed interests s2..... 1,180.00 

ANE (od ee Ot eee 17.50 75,197.50 
UMS, eee eas os $83,802.50 


The mortgages mentioned above are on farm land 
at $100.00 per acre, which land is selling for $350.00 
per acre and there are no other mortgages on the 
above property. In addition to the above security 
the principal and interest on the bonds of this com- 
pany is guaranteed by the Washington Orchard Ir- 
rigation and Fruit Company.”’ 

R. 

A printed pamphlet put out by Columbia River 
Orchards Co. entitled ‘‘Modern Alchemy,’’ illustra- 
tions of individual experiences in farm profits, ete. 
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Also, discusses in detail ‘Financial View Point,”’ 
‘“Soil,’’ ‘‘Climate,’’ ‘‘Crops,’’ Impossibility of over. 
production, markets, irrigation, Irrigation vs. Rain- 
fall, Scientific Farming, Turning the Desert into a 
Garden, and applies the same to the Company’s pro- 
ject at Wahluke and then discusses in detail as to 
the Wahluke project, location and lay of land, shel- 
tered situation, free from insects and pests, trans- 
portation, improvement and development. Pumping 
Plant, Domestic Water, Electric Light, Fuel, Roads, 
Water Right, Clearing and Leveling. Developments 
and Cost, Rapid Increase in value. 

The book also contains many pictures of growing 
crops on irrigated lands, which, however, do not pur- 
port to be at Wahluke, showing crops of fruit, hay, 
grain, irrigating ditches, orchards, cattle, railroads, 
bridges, steamboats, etc. The whole book being 
very flattering and picturesque presentation of the 
possibilities of the Wahluke project and making it 
appear very attractive to the investor and home- 
seeker. 

S. 

Another pamphlet similar to Ex. R. but not so 

elaborate. 
ie 

Statement of Cost of Completing Wahluke pro- 
ject. Payments by E. C. and C. A. Kilbourne ac. Co- 
lumbia River Orchards Co. 

Contract. 
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1911 

Apr. 6, J. W. Springston ac. 
Pipe cont 2dohy Cra. 
K. personal check .... 
Ck to K & C Co. ae. 
Sund bills Pd. by C. A. 
K. personal check ... 

Apr. 10, cash for pay roll aect 
Pd by C. A. K. person- 
AleCheck: Sapna. een 

Apr. 11, Cash to Livingston ae. 
trip Wahluke C. A. 
K. personal check for 
HSA, cea eee 
Draft to Livingston ac. 
HeaecoUsbine ¢ae ©, Ae 
K. Telegraphic exchg 
K & C Co ac. Sundry 
bills pd. CAK ck. to 
INS Pe itve tor its oo. 

Apr. 19, Adair & Son, Rumsey 
pump & carburetor 
CONS Cle are en 

Apr. 22, DeLaval Steam Tur- 
bine Col4 Kilbourne 
COMO ic een eas 
General Electric Co. 
bal Kilbourne Co. ck. 
General Electric Co. 
Int. & Storage 3 checks 


300.00 


317.62 


500.00 


50.00 


250.75 


136.82 


130.09Deductions 


1748.70 


650.00 


120.00 


1600.00 


650.00 


Apr. 24, 


Apr. 21, 


Apr. 28, 
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Deposit Ist Natl Bk. 
Pasco ac pay rolls 3 
checks); ... eee. ene 


250.00 


K & C Co. ae. sund bills 


3 checks 200. 131.45... 
Seattle Natl. Bk. Dft. 
CSIR CK cae ents 4 
Alaska Junk Co. pipe, 
tools, ete. K. Co. ck. .. 
Columbia Steamboat 
Co. ac. frt. K. Co. ck. 


May 4, National Grocery Co. 


May 10, 
May 20, 


May 22, 


May 24, 


May 27, 


ac. Klob & Son Camp 
Suposakse CO. Chem... 
Cash Acct. P. R. & 
Exp. K. Co. ck. to K & 
OTC Os, ees eters 
Deposit Pasco Bank ae. 
Pak: K Concken se 
Deposit Pasco Bank ac. 
P. Re. Come... xx 
J. W. Springston ac 
frt. mtl K. Co. Ck. 81 
CK 100 in cash 5-4 ... 
John Burns K. C. eck... 
Hoskins Machine Wks 
K.-C0. ch aga 
Columbia Steamboat 
Comic C0. CK 
Pasco Bank ac. Living- 


331.45 


154.08 


500.00 


1250.00 


1000.00 


181.00 


2.00 


49.53 


77.39 
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ston & Expense ...... 


June 5, Natl. Grocery Co. ..... 


June 8, 


June 22, 
June 23, 


June 29, 


Silye o. 


Richmond lL. Sacks, 
CS Com ey) oe 
D. Chambers (K. Co. 
OK.) Vcc A armen eee 
H. H. Haven, horse 
lines Komi ms 
G. Jaadden, ferry man 
CK Core er 
Ashbaugh & Co. Ken- 
newick (K. Co. Ck.).. 
I. C. Koppen, Wah- 
luke groceries K. Co. 
CUR eres eee earner 
Kennewick Hardware 
ComdeeCo. Clk a 
J. D. Montgomery, 
team (K. Co. Ck.) ... 
Co-operative Orchard 
Co. Distalate potatoes, 
ete. (KhaCose i a. 
Columbia Steamboat 
Co, tre. (CK. Cor Cle). . 
Standard Oil Co. gas- 
olene (K. Co. Ck.) ... 
Dep. Pasco Bank ace. 
P. R. & Expense K. 
COMOKS) 5.04 
J. H. Fox, camp sup- 


200.00 
0000. 


o.19 


16.12 


0.99 


8.50 


60.00 


169.90 


63.00 


6.90 


67.33 


126.15 


88.20 


1069.80 
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plies (K. Co. Ck.) ... 
National Grocery Co. 
ac. Klob K. co. ck. ... 


July 27, P. S. Bdge & Ddg Co. 


ac. Int. & Atty fees. . 
On CA KoCk .... 


July 15, Use of Gas. Engine & 


July 18, 


Aug. 4, 


Aug. 23, 


pumping outfit Jour- 
Mal -enlwiay .0-yhew eas 
Bot. of Herr Eng Co. 
GO0,COk punt ee 
Ist Nat. Bk. Pasco 3 
dks. Cok, Kole @ oi 
J. Schwartz Labor. 
watchman 70 cash 
BO One ar saan e teen, 
F. C. Koppen, ac gro- 
eeries ck. Kil. Co. .... 
St. Paul & Tacoma 
Lumber Co. Kenne- 
wack, Cil. GomCk. ..s 
DeLaval Turbine Co. 
Int. Storage & frt. (K 
(ae Checks) .....4. 
Kennewick Produce 
Co (Kk. Co. CE.) .2.. 
National Grocery Co. 
on ac. Kolb (K. Co. 
C28) ane eee re ae ee 
Jay Locks 2000 sacks 


62.20 


111.55 


2500.00 


150.00 


13.50 


109.10 


200.00 


187.14 


235.67 


6.90 


100.00 
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Aug. 31, 
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for coffer dam 3 eks. 
D2) ee Omran ete 
Gray & Barash Elec- 
trical work, letter ... 
Woodhouse & Platt pd 
4-18 Pd. by ECG 
CATS Clete ee a 
K & C. Co., for sundry 
bills Ke Co. cles. 22: 
Switch board & Instru- 
ments complete K & C 
Mfg. Co. acct offset .. 
K C Mnfg Co. Motor 
& primer Pr. by ES & 
CAR tment ..44.25 


Oct. 25, Mrs. J. W. Springston 


ac. Pipe contract (E. 
Cee Ae te) cae 


Oct. 27, Kennewick Hdw. Co. 


Nov. 16, 


Nov. 20, 


(check missing) 

Kennewick Packing 
Co. (should be 168.91) 
S. P. & Tae. Lbr. Co. 
onac. (EC&CAK).. 
Shonet & McLaren 
COs CAG) 


Nov. 30, J. W. Shepard bal. 


(Cert. CLA... 22 


Nov. 30, 7-7 A. Hamback Co (K 


& C Check) ........0. 


26.00 


900.00 


420.00 


200.00 
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Hydraulic Supply Co 

(NCO) ie hg es 50.00 

Salary and Exp. of 

Managing Engineer 

(K & C ck pd. 5-22-12) 1000.00 
Nov. 23, P. C. Leonard Lumber 

Co. ac. Springston 

(CAK per ck) ...... 537.05 
Dee. 10, P. C. Leonard Lumber 

Co. balanee (Ck 100.45, 

330 bal ck. missing) .. 480.00 


1912 
January Springston note acct. 
PIE CON eae: 225.00 
29, (EC & CAK Ck.) Int . 4.70 
Feb. 5, Sampson Iron Wks (Dft. 
NatlimBlk Com) 2a... 78.69 
Sime ac. Libr, Co. 
bal (See Invoice ..... 162.00 


Feb. 12, Standard Oil Co. (50 
ck. missing, 62.45. ck. 
ING@iailee2 CKs)0.. a4: 112.45 
A. C. Weaver Asst. 
Eng. bal. saly (K &C) 70.50 
Sept. 3-12, Springston note bal 
ac. (131 pd by EC & 
CAK, 101.65 by M. L. 
COMME Sule ty 231.65 


19788.89 
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Less deduction acct K & C. Co. 
ifemSe et ee 3750.00 


Add for overhead exp. & 16038.89 
profit 10 per cent ... 1603.88 


$17642.77 
E & O. E. 
U. 
Bundle of checks showing payments by checks as 
noted in Ex. T. 
V. 

THE KILBOURNE RANCH. 
EARNINGS AND EXPENSES FOR TWO 
YEARS ENDING MARCH 1, 1918. 

Receipts— 
March 1, March 1, 


1912 1913 

From sales of grain... . ee - 3,016.84 27,913.23 
From grain remaining on hand. 1,289.90 
Feed and seed remaining on hand 339.30 

Ledger totals occa... ae 3,016.84 29,551.43 
Expenses— 
Wares aide. =) wera ee er 3,972.48 9,832.26 
commissary supplies .......... 1,535.76 667.72 
Fuel oil for traction engine .... 599.00 2,058.16 
ubricatinow@ile ee 496.59 861.23 
Seed and Feed bought ........ 615.91 144.45 


Git SAClGSin a. My tyna eee ee ane B3a00 2,202 
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Building and general repairs ... 47.16 
Machy & Implement repairs ... 1,006.36 
iWmeanie Repairs .........-.... 1,612.59 
Miscellaneous expenses ....... 1,129.92 
Memes & Insurance ........... 70.00 
ILS VSG reo tol g.a5 


Total expenses as per ledger ... .12,748.45 
Add Depreciation 
Building 5 per cent 
aeines 15 per cent ......... 1,806.70 
Other mchy & Implements 
121% per cent, Livestock 8 per 
CL, ere a 


14,555.15 


DEDUCTIONS— 

To arrive at cost of operation of 
original Tobey Bros. ranch, 
deduct the following items: 


Interest )not necessarily ...... 1,329.33 
Mise. Expenses a part of (part) 
operation expense .......... 600.00 


Plowing and cultivating lands 
other than the Tobey included 
mirabove exp. 1913........... 


otal deductions .............. 1,929.33 
Actual cost Tobey land only .. .12,625.82 
moss 1912: profit 19'3 ......... 9,108.98 

12,625.82 


685 


847.51 
1,891.70 
2,175.06 
1,421.42 

676.49 
3,578.11 


25,926.41 


2,538.92 


28,465.33 


3778.11 


1,000.00 


3 325.80 
8,103.91 


20,361.42 


9,190.01 
29 551.43 
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Added to equipment during two years. 


Binldines coustructed= 77.24 ree 2,243.82 
LVachion: Wieinesi es. 5 nena a eee 4,279.97 
Mia ciiyeaid: 1m pleniciits .. 1) smn n ee 1,775.00 
inives tock jpumelnas ede. eee 0,028.31 
OCG ye seer Ser oy ee 13,327.10 
Year Year 
1911 1912 
Ng machednin Ot alite net 2 02 2am 1900 3000 
G@igro diced) <i eaccs Deane ee 10200 47000 
No; bushelsiproduced. 22a 
(STOIC eer Se Pr cane CY ae 4688 42000 
AVR e yicl@ Den Cle yeaa as BVA 15 2-5 
Average price per bushel ...... 7414, 70 
Cost to produce per bushel ...... 2.90 481/, 
Cost of operation per acreincrop 6.64 6.78 
Gross income per acre incrop.. 1.83 9.85 
Gross income per acre entire 
VEE WOT) dD ae ote more a renee .80 6.80 
Net gain fom year ending 3-1-13 .........- $9,190.01 
Net loss for year ending 3-1-13............ 9,108.98 


Net profits for 2 years of 81.02 on an investment of 
about $75,000. 
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W. 
Seattle, Washington, January 25, 1912. 
The Columbia River Orchard Company, 
Seattle, Washington. 
Gentlemen: 

Upon the payment to us within ninety (90) days 
from this date of the sum of seventy-five hundred 
dollars ($7500) with interest thereon at the rate of 
six per cent per annum. from September 19, 1911, to- 
gether with costs in a certain action now pending in 
Grant County, State of Washington, in which Puget 
Sound Bridge & Dredging Company is plaintiff and 
Kilbourne & Blark Company and the Columbia River 
Orchard Company are defendants, which costs are 
to include an attorney’s fee in the sum of one thou- 
sand dollars ($1,000), and also the further payment 
of the sum of twenty-seven hundred dollars ($2700), 
all to be paid in cash, we hereby agree to satisfy and 
have cancelled of record that certain lien, suit for 
the foreclosure of which is now pending in said Grant 
County in the case hereinbefore referred to, and we 
also agree to pay off and have cancelled of record the 
note and mortgage given to the Moran Company by 
us, on the Johnson property in Tacoma, and to cause, 
to have deeded to the Columbia River Orchard Com- 
pany, or its assigns, both the said Johnson property 
and the Billings property, subject to the mortgages 
on said property at the time we acquired the same, 
together with interest, taxes and insurance now due 
or accrued. It is agreed that the performance of the 
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above agreements will settle all matters in full be- 
tween us. Accepted Jan. 25, 1912. 
THE KILBOURNE & CLARK COMPANY, 
By EH. C. K. 
January 25, 1912. 
Kilbourne & Clark Company, 
Seattle, Washington. 
Gentlemen: 

Pursuant to agreement and understanding reached 
this day in the matter of the case of Puget Sound 
Bridge & Dredging Company vs. Columbia River Or- 
ehard Company and Kilbourne & Clark Company, 
pending in Grant County, Washington, the Puget 
Sound Bridge & Dredging Company agrees that on 
receipt from you at any time within ninety (90) days 
from this date of the sum of seventy-five hundred 
dollars ($7,500) in cash, together with interest there- 
on at the rate of six per cent from the 19th day of 
September, 1911, together with the costs of said suit, 
including an attorney’s fee in the sum of one thou- 
sand dollars ($1,000), the Puget Sound Bridge & 
Dredging Company will assign to you its lien filed 
in the cause, together with any judgment rendered 
and entered thereon and all its rights therein. 

Yours very truly 
PUGET SOUND BRIDGE & DREDGING COM- 
PANY, 
By R. M. Dyer, Vic President. 
George L. Spirk, Secretary. 
Approved Nov. 4, 1914. 
R.S. BEAN, Judge. 
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And Afterwards, to wit, on the 2 day of October, 
1914, there was duly filed in said Court and cause 
a praecipe, in words and figures as follows, to wit: 

[This Proecipe] 
In the District Cowrt of the United States for tha 
District of Oregon. 

FRANK L. TOBEY and RETTA M. TOBEY, his 
wife, AUGUSTA M. TOBEY, and WILLIAM L. 
TOBEY, 

Complainants, 
VS. 

W. HE. DeLARM, EDWARD C. KILBOURNE, 
CHARLES A. KILBOURNE, J. ALEXANDER 
WAKEFIELD, CYRUS F. CLAPP, H. E. 
LUTZ, W. J. BURNS, The EDINBURG and PA- 
CIFIC COAST MORTGAGE AGENCY, LIM- 
ITED, COLUMBIA RIVER ORCHARD COM- 
PANY, a corporation, OREGON-WASHING- 
TON TRUST COMPANY, of Portland, Oregon, 
Trustee, a corporation, and the WASHINGTON 
ORCHARD IRRIGATION AND FRUIT COM. 
PANY, a corporation, 

Defendants. 

To G. H. Marsh, Clerk of the District Court of the 
United States for the District of Oregon: 

You are hereby directed to incorporate the follow- 
ing named documents in the record on appeal! in the 
above entitled cause: 

1. Bill of Complaint. 
2. Appearance of attornevs for said defendants 
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Kdward C. Kilbourne and Charles A. Kilbourne. 
3. Amended answer of said Edward C. Kil- 
bourne and Charles A. Kilbourne. 
4. Hinal decree. 
5. Memorandum on the merits. Opinion. 
6. Petition for allowance of appeal. 
7. Order allowing appeal. 
8. Assignment of error. 
9. Notice of appeal, with acknowledgment of 
service thereon. 
10. Abstract of evidence. 
11. This praecipe. 
12. Undertaking on appeal. 
Respectfully submitted, 
WOODCOCK, SMITH & BRYSON, 
WILLIAMS & BEAN, 
Attorneys for Appellants. 


